United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


JOINT APPENDIX 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


c“ S72 


JOSEPH NANCE, 


Vv. 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ae 
Med States Court of Appeals 
District of Columbig 
FILED = 007 2-7 196; 


SCERK ee 


ROBERT 1. THIEL 


Indictment, Filed December 22, 1960 


Plea of Defendant, Filed December 30, 1960 


Excerpts from Transcript of Proceedings, February 13, 1961 


Witnesses: 
a 


David C. Gardiner 
Direct . 
Cross Pa 
Redirect 


Marvin Jenkins 
Direct 
Cross 
Redirect 


Elisha L. Williams 
Direct 
Cross 
Redirect 
Recross 


Louis Blancato 
Direct 


Cecelia Jones 
Cross 


Sherwood Herring 
Direct 


Elisha L. Williams 
Further Cross 


Albert Lucero 
Direct 
Further Cross 


Evelyn Mills 
Direct . 
Cross Z 
Further Direct 
Further Cross 


Joseph Edward Nance 
Direct 
Cross 


David C, Gardiner 
Direct 
Cross Pi 
Sherwood Herring 
Direct ; 
Cross . , . 


Argument by Counsel for the Government 


1 


JOINT APPENDIX 


[Filed in Open Court Dec. 22, 1960] 


UNITED STATES DISTRICT COURT 
For the District of Columbia 


HOLDING A CRIMINAL TERM 


Grand Jury Impanelled October 27, 1960. Sworn in on November 1, 1960 


) Criminal No. 1097-60 

ss ) Grand Jury No.1455-60 

: ) Robbery (22- -2901 D.C .Code 
JOSEPH NANCE ) 


THE UNITED STATES OF AMERICA 


The Grand Jury charges: 

On or about November 7, 1960, within the District of Columbia, 
Joseph Nance by force and violence and against resistance and by sudden 
and stealthy seizure and snatching and by putting in fear, stole and took 
from the person and from the immediate actual possession of David C. 
Gardiner property of Sylvan Lawrence Company, Ltd., a body corporate, 
of the value of about $39.00, consisting of the following: $39. 00 in money. 

/s/ Oliver Gasch | 


Attorney of the United States 
in and for the District of ee 


A TRUE BILL: 
/s/ Frank L. Campbell 
Deputy Foreman 


[Filed Dec. 30, 1960] 
PLEA OF DEFENDANT 
On this 30th day of December, 1960, the defendant, Joseph Nance, 
appearing in proper person and by his attorney Alan Kay, being arraigned 
in open Court upon the indictment, the substance of the charge being 


stated to him, pleads not guilty thereto. 
The defendant is remanded to the District of Columbia Jail. 
By direction of 


EDWARD M. CURRAN 
Presiding Judge 
Criminal Court # one 


HARRY M. HULL, Clerk 


By /s/ John A. O'Brien 
Deputy Clerk 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
February 13, 1961 
The above-entitled cause came on for trial before the HONORABLE 
EDWARD A. TAMM, United States District Judge, anda Jury, at 
11:50 a.m. 


* * * * 


DAVID C. GARDINER 


was called as a witness by the Government and, having been first duly 


sworn, was examined and testified as follows: 
* * * * * 

MR. LOWTHER: With leave of Court, it has been agreed by and 
between counsel for the Defendant and counsel for the Government that 
the money, if any, that was taken on the morning in question, November 
7, 1960, by whomever it was taken, belonged to a corporation known as 
the Sylvan Lawrence Company, Ltd. 

* * * * 
DIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. Your name is David C. Gardiner, is that right? A. That is 
right. 

Q. Mr. Gardiner, you are going to have to talk a bit louder and 
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slowly and distinctly and into that microphone so that everyone in the 
Court can hear and understand you. What is your employment in con- 
nection with the Roosevelt Hotel, Mr. Gardiner? A. Iam a night 
auditor. | 

Q. And were you night auditor of the Roosevelt Hotel as of the 
early morning hours of Monday, the 7th day of November, 1960? A. Yes. 

Q. Where is the Roosevelt? Where was it located and where is it 
now located, Mr. Gardiner? A. 2101 16th Street, N.W. 

Q. That is here in the District of Columbia? A. That is correct. 

Q. Now, directing your attention, Mr. Gardiner, to along about the 
time of five minutes of three, three o'clock in the early morning hours 
of Monday the 7th of November, where were you in the hotel physically, 
that is, what part of the hotel? A. Behind the front desk. : 

Q. And what were you doing, sir? A. Running the audit in the 
National Cash Register machine. 

* * * * * | 

Q. Now, with yourself in that position, were you facing the lobby 
or was your back to it, or sideways, or what? A. My back was to the 
lobby. | 


Q. And did anything unusual take place about that time with you in 
that position that morning, Mr. Gardiner? A. Yes. 
Q. Tell it what it was, please. A. A man came into bi hotel and 


jumped the desk. 

Q. When you say he jumped the desk, did you see the man jump 
the desk? A. I didn't actually see him come over, but I heard a thump 
and his foot landed on the ground on the floor behind the desk. 

Q. And when you heard the noise of the thump, what did you do, 
sir? A. I turned around. | 

Q. Where was the person that you had heard the noise from? 

A. Within a foot and a half, two feet from me. 
Q. You say that he was on your side of the counter ? A. Yes, sir. 
Q. Now, do you see that person in Court today? A. Yes, sir. 
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Q. Will you point the person out, please ? A. Nance (indicating). 
* * * * * 


@. Now, at the time that you saw Nance for the first time, the 
Defendant, Mr. Gardiner, can you tell His Honor and the jury whether or 
not he had anything covering any part or all of his face? A. He hada 
white handkerchief, not completely clean, in a triangular shape, tied 


around the lower part of the face. 
* * * * * 

Q. Did Nance have a hat on when you saw him, sir? A. No. 

Q. I want you to tell His Honor and these ladies and gentlemen, 
after you heard the noise and saw Nance, what transpired between you 
and him that morning? A. He had a revolver in his right hand; and he 
asked — demanded — give me the money; give me the money and keep 
your mouth — I don't remember whether he said, keep your mouth shut 
or keep your voice low. It was to that effect. 

Q. Goahead. A. I immediately froze, I guess you might call it, 

and opened the drawer where the cash was, and he proceeded to 
reach in and take the cash, and he asked: Is that all? 

* * * * * 

Q. How much money did Nance get, the Defendant, Mr. Gardiner ? 

A. After counting the bank the next morning, I was short $39.00. 
* * * * * 

Q. Now, in what position, what direction was this gun that Nance 
was holding pointed during the time that he was behind the counter there 
getting the money, Mr. Gardiner? A. Right up to my face. 

Q. After Nance got the money, did you see where he went? A. He 
jumped back over the desk. 

Q. Over the counter? A. Over the counter. 

Q. And were you able to see what direction he went if any in the 
hotel? A. Turned right toward the front door. 

Q. Now, the front door of the hotel opens onto what street ? 

A. Sixteenth. 
Q. The hotel is located between what lettered streets? A. V and 


W, or Florida Avenue. 
* * * * 
CROSS EXAMINATION 
BY MR. KAY: 
* * * * * : 
Q. How long have you been wearing glasses, sir? A. Since I was 
about nine years old. : 
* * * * * | 
Q. Now, Mr. Gardiner, referring to the early morning hours of 
November 7, do you recall how long the period of time was between the 
time you first heard the thump on your side of the counter and the time 
that the bandit departed? A. I would say not over two or three minutes. 
Q. Now, would you describe for the Court and ladies and gentle- 
men of the jury exactly what the bandit was wearing that morning ? 
A. A reddish-brown jacket, which I took to be suede, zipped right up to 
the neck. I didn't look down at his pants or his shoes. He had no hat. 
Q. He had no hat. Now, sir, you testified on direct that the hand- 
kerchief came to about the bridge of the nose. A. No, just above here, 
the tip (indicating). : 
Q. Over the tip of the nose? A. Just the tip of the nose. 
* * * * *: 


Q. How tall would you say the bandit was 7 Act approximate 


around 5-9 1/2 to 5-10. 
* * * * * ! 


Q@. Now, how many days after the hold-up were you called to the 
police station to identify a person? A. I wasn't called to identify anyone 
until the date at the United States Commissioner's office. | 

Q. What date was that, sir, do you know? A. No, I don't remember. 

Q. Was it more than two weeks, do you recall? A. Yes, I imagine 
it was. 

THE COURT: Keep your voice up. 

THE WITNESS: I believe it was. 


BY MR. KAY: 


Q. Was it more than three weeks, sir, do you recall? A. I don't 
really remember. 

* * * * * 

Q. Now, during the period that elapsed, you had not seen the per- 
son who held you up, and yet you positively identified Mr. Nance. What 
was striking about the man who held you up, or Mr. Nance that could 
make you feel that you could positively identify the person? A. The 
bridge of the nose, the smoothness and the texture of his complexion, 
and his height and general build. 

Q. And they were the only features? A. Iwas very much im- 
pressed with that nose, the bridge part. 

Q. Now, you say you weren't called down to the police station at 
all? A. The very next day we went to the police station to look at pictures. 

Q. You did look at pictures? A. Yes. 

Q. There were no pictures there that you could identify? A. I 
didn't identify any pictures. 

* * * * * 

Q. Did you view a line up at the Commissioner's office? Was there 
any line up? A. No, no. 

Q. Now, you stated the hold-up man pointed the pistol or revolver 


directly into your face. Did you get a good look at the pistol? A. Yes. 
Q. Could you say what caliber it was ? Have any idea? A. Thirty- 
eight. . 


* * * * * 


Q. You stated, Mr. Gardiner, that you froze, you were so scared, 
is that correct? A. I did. 
* * * * * 
Q. Sir, do you know a taxicab driver by the name of Blackie ? 
A. Yes. 
Q. Mr. Gardiner,do you have a nickname, sir? A. Yes. 
Q. Is that nickname, Dutch? A. Dutch, that is right. 


* * * * * 
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REDIRECT EXAMINATION 
BY MR. LOWTHER: 
Q. Mr. Gardiner, you were asked questions about your glasses. 


Did you have the glasses on on the morning hours of November the 7th 
when this robbery took place? A. Yes. 

Q. And you were asked questions about what if any features of the 
Defendant Nance stood out in your mind, and you said, the bridge of the 
nose. Now, will you be more specific for His Honor and the jury as to 
what stuck in your mind about the bridge of Nance’s nose ba remained 
in your memory? A. The sharpness of it. | 

Q. Ibeg your pardon? A. The sharpness of the bridge. 

Q. Would you demonstrate in your own face what part you refer to 
when you say "bridge"? A. Here (indicating), the upper part. 


Q. You say, the sharpness of that? A. The sharpness. 

Q. All right. Now then, you were asked questions concerning the 

Commissioner's hearing down here in Commissioner Splain's 
office. Do you recall going to those hearings? A. Yes. 

Q. And when you went to those hearings before Commissioner 
Splain, Mr. Gardiner, did you see and recognize this Defendant down in 
front of Commissioner Splain? A. Yes. 

Q. As the person who had robbed you back in November ? A. Yes. 

* * * * * 
MARVIN JENKINS 
was called as a witness by the Government .and, having een first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
* * * * * | 

Q. Your employment now and back in November of 1960, and 
specifically, on Monday, November 7, you were a bellboy at the Roose- 

velt Hotel? A. Yes, I was. 

Q. Back on that Monday of November 7, 1960, Mr. Jenkins, were 
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you in the hotel around five minutes of three, three o'clock that morning ? 
A. Yes, Iwas. 

Q. And where were you about that hour, what part of the hotel; 

what were you doing? A. I was sitting behind the bell stand, read- 
ing a magazine. 

* * * * * 

Q. With yourself in that position in the chair by the bell stand, can 
you tell His Honor and these ladies and gentlemen of the jury, would the 
registration desk be to your back, your side, in front of you, or where? 
A. Iwas sitting behind the bell stand, but I had my back to the desk, see, 
which that was big enough to conceal me from anybody in the lobby, and I 
also had my back to the desk (indicating). 

@. When you say you had your back to the desk, what desk do you 
refer to? A. The bell stand, which also would be the front desk, too. 

Q. In other words, as I understand you now, your back was to the 
registration desk where Gardiner was ? A. Yes, sir. 

Q. All right. Now, when you were sitting there, did you see anyone 

approach the registration desk? A. No, sir, I did not. 

Q. During the time you were sitting there, did you hear any outcry 


from anyone whose voice you recognized? A. I heard the room clerk 


give out — well — kind of a yell. 

Q. Who is the room clerk? A. Mr. Gardiner, David Gardiner. 

Q. When you heard Gardiner give out that yell, Mr. Jenkins, what 
if anything did you do, yourself? A. Iasked him, I said: What is the 
matter with you? And he didn't answer; so maybe I waited, approximately 
half a minute, and I walked around the corner of the bell stand to see what 
was wrong with him; and I see this man standing out by the desk. 

Q. Was he on the customer's side of the desk or inside, behind 
the desk? A. He was on the customer's side of the desk; he had just 
leaped over the desk. 

Q. Go ahead in your own words and tell his Honor and the jury what 
happened after you saw this man standing out there? A. I just walked 
around the desk, and when I saw him, I think I took a couple steps toward 
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him; he swung around like that (indicating), and put the gun on me; then 
he looked at me maybe just a fraction of a — just a short while, and then 
ran down the lobby. | 
* * * * * 

Q. Now, the man you saw after you heard the yell and everything, 
the man you saw swing a gun on you, do you see that person in Court 
today? A. Yes, sir. 

Q. Will you point the person out? A. Over there inteating; 
looks like him. 

MR. LOWTHER: May the record indicate that he has pointed to the 
Defendant, Your Honor, in that last response ? 

THE COURT: The record will so indicate. 

BY MR. LOWTHER: 

Q. When you say that the man you saw that swung ee gun on you 
that Monday morning looks like this Defendant, can you tell His Honor 
and these ladies and gentlemen, did the Defendant have anything covering 
all or any part of his face when he swung the gun on you, Mr. Jenkins ? 
A. He had a kind of white handkerchief around his face; I guess it came 
to the tip of his nose, I'd say just around like that, tied around his face 
(indicating). 

Q. Did he have a hat on? A. No, sir. 

* * * * * | 

Q. Now, what was the distance between yourself and the Defendant 
when he swung the gun on you and you got a look at him? Make believe 
where you sit now on the witness stand is where you were standing in the 
lobby of the hotel. Can you point out something? A. By the time I walked 
around the desk and first saw him, I'd say approximately the distance 
between me and the lady here. 

Q. Between you and the Court stenographer? A. Yes, sir. 

* * * * * 

Q. Do you recall any other article of clothing that he may have had 

on other than the fact that he didn't have a hat on and had this handker- 


chief over the lower part of his face? A. He had on some kind of a 
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reddish-colored jacket and kind of a dark pair of pants, maybe dark blue, 
I am not sure, maybe dark-colored, red-colored jacket. I didn't 
notice the shoes. 
* * * * 
CROSS EXAMINATION 
BY MR. KAY: 
* * * * * 

Q. Now, you said he just leaped over the desk. Did you see him 
leap over? A. No, I didn't see him leap over the desk. When I saw him, 
he had already leaped over and standing on the customer's side. 

* * * * * 

Q. Now, Mr. Jenkins, did there come a time after this incident in 
the hotel when you were called down to Police Headquarters to identify 
anyone? A. I went down, yes, sir, one time. 

Q. Do you recall when that was, sir? A. Well, I don't remember 
the date. It was, I guess, right after they picked him up. I guess. 

THE COURT: Don't guess. If you don't know, say you don't know. 

THE WITNESS: Actually, I don't recall the date, no. 

BY MR. KAY: 

Q. Was this more than two weeks after the incident in the hotel, 
Mr. Jenkins. A. Well, it seems to me it was approximately two weeks. 

Q. Were you called down to the precinct? A. Iwas called down 
to the hearing one time. 

Q. To the hearing? Was there a line up there, sir? A. Yes, it 
was certainly quite a few. 

Q@. There was a lineup? A. It was several guys in there among 
where he was. 

Q. Were you asked at any time to identify Mr. Nance? A. No, 
they didn't call on me that day. 


Q. Now, when you went into the hearing, did you recognize anyone 
there? A. Yes, I did. 

Q. Now, what was it about the person you recognized, that stood 
out in your mind? A. Well, he was the same build, and all, and, of 
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course, I had a very clear picture of the upper part of his ae and hair 


line, and then kind of smooth complexion. 

Q. Smooth complexion? A. I seemed to remember that. But, I 
mean, I wasn't right — 

Q. Now, in answer toa question by Mr. Lowther, you said this 
gentleman here looks like him. What did you mean by, looks like him? 
A. Well, that was my way of expression, I guess. He asked me, did I 
see him. I said, yes. 

Q. Do you mean by, looks like him, you are not sure ? A. No, I 
mean, I'd say it is him. 

Q. You say it is him? A. Yes. 

Q. Then why did you say, sir, it looks like him? A. That is just 
my way of saying it, I guess. I don't know exactly any other poe why 
I said it. | 

Q. You stated also, in answer to Mr. Lowther, that you Only saw 
the hold-up man for a fraction of — you didn't finish that, sir. Will you 
finish that? A. Like I said — 

THE COURT: No, answer the question. What do you mean by 
"fraction of" — what? 

THE WITNESS: I mean, just a short period of time. 

BY MR. KAY: 

Q. Could you be more specific than that, short andl of time ? 
Fraction of a second? A couple seconds? A. I'd say, maybe — oh, 
maybe twenty, twenty-five seconds maybe. I mean, when he stood and 
faced me with the gun, I mean. I mean, I didn't measure the time; I 
wasn't thinking of it. : 

* * * * 

REDIRECT EXAMINATION 
BY MR. LOWTHER: | 
* * * * * 

Q. You were asked a question about a hearing. Do you refer, Mr. 
Jenkins to the hearing down on the first floor of this building in front of 
the late Commissioner Splain? A. Yes, sir. 


ra 
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Q. United States Commissioner? A. That was his name, yes, 


sir. 

Q. And did you recognize this Defendant down at that hearing as 
the man you had seen up in the hotel that morning? A. Yes, sir. 

MR. LOWTHER: Your Honor, in order that the record may be 
clear, that hearing was -- Iam sure Mr. Kay will stipulate -- December 
8, 1960 

THE COURT: Very well. 

* * * * 
ELISHA L. WILLIAMS 
was called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
* * * * * 

Q. And, Mr. Williams, one of your jobs was in November, speci- 
fically, November 7 of 1960 -- were you house detective up at the Roose- 
velt? A. That is right, sir. 

Q@. And were you on duty in the early morning hours along about 
five minutes to three, three o'clock that morning, Monday, the 7th of 
November, 1960? A. I was. 

Q. And were you in uniform, plain clothes, or what? A. Iwas 
in uniform. 

Q. And did there come a time, Mr. Williams, when you had oc- 
casion to see that morning, Monday, the Tth of November, anyone whom 
you recognize in Court today? A. Yes, sir. 

Q. Can you point that person out whom you saw back there Monday, 
November the 7th? A. Yes, sir (indicating) . 

MR. LOWTHER: May the record indicate he is pointing to the 
Defendant, please. 

THE WITNESS: Joseph Nance. 

THE COURT: The record will indicate the witness has pointed to the 
Defendant. 
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BY MR. LOWTHER: 

Q. Now, where were you, Mr. Williams, when you first noticed 
the Defendant Nance in the morning hours of Monday, the 7th of November, 
1960? A. Iwas in the front lobby. Whatthey calla bar and then a front 
lobby. I was in the bar side. 

Q. And where was he, Nance, the Defendant, when you: first saw 
him? A. Running towards me with a gun in his right hand, taking his 
mask off with his left hand. 

Q. What part of the lobby was Nance in when you saw him running 
towards you with the gun in hand and taking the mask off with the other 
hand? A. Oh, I guess he was approximately twenty-five feet from me when 
I first saw him running towards me, towards the front door on 16th Street. 

Q. Were you nearer the front door than Nance was at the time you 
saw him? A. I was. 

Q. And will you describe from that point on, in your own words, 
for His Honor and these ladies and gentlemen, what happened that morn- 
ing after you saw Nance running toward you with the gun in hand taking 
the mask off? A. He continued running towards me; and I didn't want 
to meet him in the hallway, soI stayed where I was, which was kind of in 
an archway; and he ran by me about a step ahead of me; and I hollered 
and told him to halt, which at the time he was unmasked; and he turned 
towards me, with his gun in his hand; and I fired. I fired my gun at him. 
He went through the front door, onto -- towards the street, towards 16th 
Street; and I continued running towards the subject, but a cab drove up in. 
the driveway and broke my line of fire. 

I continued on down 16th Street. Just before I hit Leth Street, I 
hollered for him to halt, again, and I fired the second time, which at the 
time he had turned left on V Street. And it seemed as if he slipped, 
he fell, and at that time, he returned fire back at me. | 

Q. How many shots did he fire back at you? A. one, sir. 

Q. Now, can you answer this question: If you will, assume for 
the purposes of this question that where you are sitting now is where 


you were standing in the archway as this 
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Defendant went by you. I want you to point out or to measure with your 
hands, whichever way is more appropriate, the closest distance 
that you were to this Defendant at any time before he got out the door- 
way and onto the street? A. Sir, I could have reached out and grabbed 
him with my hands. 
Q. Now, at the time that this Defendant Nance went by you, what 
was the condition, what was the place of the handkerchief mask? A.Around 
his neck, all the way down off of his face. 


* * * * * 


Q. Do you recall any items of dress or clothing that he was wear- 
ing that morning? A. The only thing that I can really say definitely he 
had on a suede jacket, more like a rust color. His pants, I didn't notice. 

Q. Now, my question to you, Mr. Williams, is this: Did you see 
any other person, a man, acting in an unusual manner inside the Roose- 
velt lobby right before the time you saw this Defendant Nance running 
toward you with gun in hand taking the mask off? A. I did, sir. 


Q. Where was this other person and what was he doing? A. He 


was across from the bar, which is considered as the forward lobby, the 
front lobby, and he was acting -- he was looking like he was peering 

over what is a glass partition there, was looking over towards the cashier, 
which is where the main desk is for registration. 


Q. Now, at or about the time that this Defendant Nance went by you, 
when you were in the archway, and at the time that you told him to halt 
the first time, did you see this other person whom you had previously 
seen peering over the glass partition toward the cashier's desk? A. Yes, 
sir. He went out maybe a step or two ahead of this subject. 

Q. And what did this second person do, if anything — Strike that. 
How many sets of doors are there leading from the lobby, the front lobby 
of the Roosevelt Hotel out onto 16th Street? A. There are two sets of 
doors. 

Q. What if anything did this second person do in relation to either 
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of those sets of doors at the time that you fired your first shot at this 
Defendant? A. The first subject, he had just entered the outer doors, 
the first subject; and at the same time, the second subject . the inner 
doors. 

Q. If you are referring to the Defendant Nance, will you refer to 
him by name, please? A. Yes, sir, I will. 

Q. Goahead. A. The first subject, and then Nance. The first 

outer doors were open, and the inner doors were open at the same 
time, when I said, Halt. 

Q. Who, if anyone, had the outer door open? A. The first sub- 
ject. | 
Q. And did you see where the person that you refer to as the first 
subject went? A. He ran in the same direction that Mr. Nance. 

Q. What direction did Nance go? Did he go south toward V Street 
or north toward W Street? A. He went south toward V Street. 

Q. Can you tell His Honor and the jury where Nance, this Defendant, 
was when you last did see him that morning? A. He was = east, 

I guess it is, on V Street. 

Q. Towards 15th Street? A. Yes, sir, over in that direction. 

Q. And did you see the person you refer to as the first subject? 
Where was he when you last saw him? A. They were running maybe a 
step or two behind -- Mr. Nance was running a step or two behind the 
first subject. 


* * * * * 


CROSS EXAMINATION 


BY MR. KAY: 
* * * * % | 
Q. Now, could you tell the Court and jury what if any qualifications 
are required, sir, for you to be a special detective? A. Well, I was 
hired, by the way, because I have two years of police enforcement 
school out of Richmond, Virginia, police academy. | 
Q. While you were at the police academy, sir, did you ever have 
occasion to see and use pistols? A. Yes, sir, I did. ! 
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Q. Did you fire a pistol, sir, while you were at the police academy ? 
A. Yes, sir. 

Q. Did you qualify, sir? A. That is right. 

Q. Do you recall how you qualified? A. No, I don't. 

Q. Were you in the Armed Forces, sir? A. That is right. 

Q. Did you ever have occasion to use a pistol in the Armed Forces ? 
A. Yes, sir. 

Q. Did you qualify in the Army, sir, with a pistol? A. No, sir, 
not with a 45. 

Q. Do you have any idea, Mr. Williams, how many times you fired 
a revolver? A. No, sir, I don't. 

Q. Now, you stated, sir, on direct examination, that the bandit ran 


by you and you were in a position where you could have grabbed at 


him, is that correct? A. That is right. 

Q. Now, how far was the bandit, sir, from you when you aimed your 
revolver and fired at him? A. Approximately six feet, I would say, seven 
feet. 

Q. Now, did you take aim at the bandit? A. No, sir, I didn't. 

Q. Did you think, sir, at the time immediately after you shot at 
him that you hit him? A. I thought maybe I did, yes, sir. 

Q. After you fired the shot, did the bandit give any indication 
that he had been hit? A. No, sir; he fell up against the door, more or 
less of fright. 

* * * * * 

MR. KAY: Your Honor, at this time I would like to have a newS- 
paper clipping from the Washington Post marked as Defendant's Exhibit 
No. 1, for identification. 

THE COURT: It will be so marked. 

THE CLERK: Defendant's Exhibit No. 1, for identification. 


(Whereupon newspaper clipping from 
the Washington Post of November 7, 
1960 was marked Defendant's Exhibit 
No. 1, for identification.) 
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MR. KAY: Ihave another newspaper clipping, Your Honor, which 
is Page 5 from the Washington Daily News, Monday, November 4, 
which I would like to have marked for identification as Defendant's Ex- 
hibit No. 2, for identification. | 
* * 
BY MR. KAY: 
Q. Mr. Williams, I was reading from Defendant's Exhibit No. 1, 
for identification. 
I would like to read a sentence from Defendant's Exhibit No. 2, 
for identification, and ask you whether or not this is correct, sir. 
"Mr. Williams fired at him in the lobby. The bandit 
slammed against the glass front door as if hit." | 
Would your answer be the same for that, sir? A. well, no. 
He didn't -- he fell up against the door -- he jumped against the door; 
he didn't fall. | 
Q. Would that be an incorrect statement, sir? A. Well, that 


part -- he fell against the door -- yes, sir, I would say he jumped against 
st 


* * * * * | 

Q. Did you or the police detectives at any time check around the 
glass doors in the lobby to see if there were any bullet marks, sir? 
A. Yes, sir. 

Q. Did they check also above the doors, sir? A. sa sir. 

Q. Any bullet marks found, sir? A. No, sir. 

Q. Did you have oseasion to ‘tire at the bandit a geccid time? 

A. Yes, sir, I did. 

Q. Do you think you hit the bandit the second time, s sir? A. I 
doubt it. I don't know. If I had known -- I shot at him and he slipped 
like -- he recovered and fired back. 

* * * 
BY MR. KAY: 

Q. Now, Mr. Williams, when were you called to the police station 

or police precinct to identify a person? A. In the line up, you mean? 


Q. Yes, sir. A. It was ona Saturday. I believe it was the 26th, 


if Iam not mistaken. 
* * * * * 


Q. Do you recall what time you arrived at the precinct, sir? 


A. It was in the morning hours. 


Q. Do you recall how early? A. I would say between nine and 


ten. 
Q. Between nine and ten? A. Yes, sir, I would say approximately. 
Q. Were you shown a line up of individuals, sir? A. Yes, sir. 
Q. Now, how many line ups did you witness, Mr. Williams ? 
A. What do you mean, how many subjects, how many people was in the 
line up? 
Q. No. Were you a witness to one line up or more than one line 
up? A. Iwas a witness to two. 
. Two line ups? A. Yes, sir. 
. Do you recall what time the first one was, sir? A. No, sir, I 


. In that line up, sir, did you identify anyone, in the first line up? 
. The first line up? 
. Yes, sir. A. Yes, sir, I did. 
. Who did you identify, sir? A. Lidentified one Chico in the first 
line up. 
Q. Do you know this Chico's last name? A. No, sir, I don't, not 
right off. 
Q. Now, there came a time when there was a second line up, 
was there? A. Yes, sir. 
Q. And Mr. Nance, this Defendant -- A. Joseph Nance. 
Q. -- was in the second line up? A. That is right. 
Q. Did you have occasion to walk up and down the line up before 
you identified anyone, sir? A. Yes, sir, I did. 
Q. How many times did you do that? A. What do you mean? 
Q. Did you walk up and down before you identified Mr. Nance ? 


A. One time, down and back. 
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Q. Now, Mr. Williams, you stated when you chased the bandit out 
of the hotel and he slipped -- was it snowing then, sir? A. It was the 
first snow of the year, a few flakes falling. | 
Q. How thick was the snow, sir? A. Not very thick. The con- 
crete, the streets were all wet. 
* * * * 
REDIRECT EXAMINATION 
BY MR. LOWTHER: 
Q. Mr. Williams, you were asked by counsel whether or not you 
looked for blood around the doorways of the hotel, and did you -- 
A. Looked for blood? | 
Q. Yes. A. No, sir, I didn't particularly look for blood. 


* * * * * 


Q. Now then, you were asked some questions about a line up, and 


I think you answered Mr. Kay by saying that you viewed two line ups on 
a Saturday, you think it is November 26, is that right? A. Yes, sir, 


that was one line up. 

Q. One line up? Was that over here in Robbery Squad? A. That 
is right, in Robbery Squad. | 

@. And you say you identified this Defendant along with another 
person? A. I identified the Defendant, Mr. Nance, in that line up. 

That was the only line up I went through that day. 

Q. All right. You, I think, said something about another line up 
and a personnamed Chico, A. Yes, sir, that was earlier; that was be- 
fore this line up. | 

Q. Isee. And who did you identify this Chicoas? A. 1 identified 


him as the first subject which stood in the outer lobby. 
* * * * * 
MR. LOWTHER: Your Honor, when I withdrew my objection 
to these three exhibits for identification, 1, 2 and 3, up at the bench, 
I thought they were direct quotations. I fail to find any on the part of 
Williams unless my eyes have gone bad. It looks like the usual news- 
paper account. I have looked through them. 
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THE COURT: I thought you read me a direct quotation, Mr. Kay. 
MR. KAY: I stated, just before I left the bench, Your Honor, this 


was a quote from the newspaper, it wasn't a quote from the witness. 
* * * * * * 


[ By Mr. Lowther | 
Q. Now, Mr. Kay asked you several questions. He asked you one 


question whether or not you had given any account of this, you know, 
yourself, verbally to a newspaperman. My recollection is, sir, that you 
answered that you had not, is that correct? A. That is right. 
* * * * * 
RECROSS EXAMINATION 
BY MR. KAY: 
C. Mr. Williams, you stated to Mr. Lowther that both doors were 
opened -- A. That is right. 
Q. -- when you fired. A. That is right. 
Q. I wonder if you could describe the two sets of doors and how 
they swing, sir, for the Court and ladies and gentlemen of the jury? 
A. Yes, sir. There are double glass doors which will swing in either 
direction. The first doors, we will say, is the outer doors; and the outer 
doors, is approximately three feet between the two sets of doors. 
The first subject was going out of the outer doors, and Mr. Nance 


was agoing out of the inner doors. At that time, both doors were open. 


Q. Now, sir, those two sets of doors, there is one door on the 
right-hand side and one door on the left-hand side for each set? A. That 
is right. 

Q. Now, which side, sir, was the first person going out of at the 
time you fired? A. Well, both doors was partly opened, but the one 

on the right was swung all the way open. 

Q. You say the one on the right? A. On the right. 

Q. Was that swung open outwards, sir? A. Outwards. 

Q. Now, the second person, the bandit, was going through the 
inner doors, is that correct? A. That is right. 

Q. Was he going through the left-hand door or right-hand inner 
door? A. Both. 
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Q. He was going through both? A. That is right. 

Q. How far do the doors swing open, sir? A. Well, all the way 
back. 

Q. All right. Is that a ninety-degree angle from the rst posi- 
tion? A. Yes, sir, I would say so. | 

Q. Now, you stated, Mr. Williams, that you were standing just 
outside of the bar, where there is a railing, is that correct? ‘A. When 
I made the fire, I stepped into the hallway, which is direct facing the 
doors. 

Q. Now, when you fired at the bandit, were you facing directly 

onto 16th Street or were you at an angle, sir? A. My body was 
on an angle; I was turned around. My gun was facing the subject. 

Q. If your bullet had left your gun, would it have gone | across 
16th Street, at right angles to the road, or would it have gone at an angle 
one way or the other? A. I think it would have went just straight across. 

Q. It would have gone straight across ? A. Iwould think so. 

Q. Now, when the bandit went through the two inner doors, was he 
holding both doors? A. No, sir, he fell up against them with both hands, 
hit both doors. 

Q. Where was his gun at that time ? A. Inhis right hand. 

Q. He was going through those doors? A. That is right. 

Q. When you fired, sir? A. No, sir, after I fired. When I fired, 
he swung around and hit it. 


* * * 


LOUIS BLANCATO 


was called as a witness by the Government and, having been first 


duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
* * * * vs 
Q. What is your rank and assignment in the Metropolitan Police 
Department? A. Lama detective attached to the Robbery Squad of the 
Metropolitan Police. 
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Q. And in the morning hours of November 26, 1960, did you have 
occasion to place under arrest this Defendant Nance, seated over at 
counsel table? A. Yes, I did. 

Q. Where did you place him under arrest, and at what time that 
morning? A. At six-fifteen a.m. at his home at number 73 Tuckerman 
Street, N.W. 

* * * 
CECELIA JONES 
was called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 


* * * * * 


Q. Now, did there come a time in the year 1960 when you had oc- 


casion to have a conversation with this Defendant Nance about a hold-up 
of the Roosevelt Hotel? A. I didn’t have a conversation. My husband 
had it, but I overheard it. 
Q. Now, when was this conversation between your husband and -- 
MR. LOWTHER: Indulge me one moment, please, sir. 
May I, to save time, give the original of the statement to Mr. Kay, 
Your Honor. 
THE COURT: This is the statement of the witness Williams, is that 
correct ? 
MR. LOWTHER: Yes, sir. 
THE COURT: Very well. 
MR. LOWTHER: Which I don't have a copy of, sir, in my own jacket. 
BY MR. LOWTHER: 
Q. Now, your husband's name -- at the time you overheard this 
conversation between Nance and your husband, what was his name, madam ? 
THE COURT: Justa minute. You were propounding a question to , 
the witness as to time. You never finished the question. The witness 
did not answer it. 
MR. LOWTHER: Thank you, Your Honor. 
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BY MR. LOWTHER: 

Q. When did you overhear this conversation between your husband 
and this Defendant Nance? A. It was sometime in October; I don't re- 
member the exact date. i 

Q. Did it concern the Roosevelt Hotel? A. It did. 

Q. Now, what did you hear this Defendant Nance say in that 
regard? A. The first time, when he first came to my house, he told my 
husband that he was thinking about doing a job; and when I say, "job, 

I mean holding up the Roosevelt. He asked my husband did : want to go 
with him. My husband told him, no. : 

During that time, after he told him, no -- would you like to know -- 
this fellow Navaro Hastings, better known as Butch -- 

Q. Was he there? A. He came in while they were talking. 

Q. Go ahead. A. I didn't hear you. | 

Q. I said, go ahead, please. A. When he came in, they start dis- 
cussing the case, and Butch said that he would go with him. 

Q. Now, this Butch is the one whose name is Navaro Hastings ? 

A. That is right. 

Q. Who left your house, as between your husband and: Nance and 
this fellow Hastings, after this conversation that you have just related, 
Mrs. Jones? A. Joe Nance and Butch; they left my house. | 

Q. Your husband stayed in your house ? A. He did. : 

Q. What time of the day did this conversation take place? A. It 
was early in the morning. | 

Q. When you say, early in the morning, what time, as you best 
recall? A. Around between four and five 0 "clock in the morning. 

Q. Now, did you have occasion to see this Defendant Nance after you 


overheard the conversation that you have just related to His Honor and 
the jury? A. I did. 


Q. And how long after and where was it that you again saw Nance ? 
A. It was about a half hour, he came back to my house. 


Q. And will you please tell His Honor and the jury what he had to 
say then? A. When he came back, he said that he had pulled the job; 
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said that when he walked into the hotel, there wasn't anybody in the lobby, 
but a bellman sleeping, and the man at the desk. When he got the 
money, which he said was $8.00, he walked out of the door. After he got 
out of the door, a detective shot at him twice, and he shot back at him 
once. He then caught a cab to 14th and Euclid; came back to my house, 


through the alley. 
Q. After he said about the detective in the hotel shooting at him 


twice and Nance shooting at the detective once, did he, Nance, say any- 
thing about whether he had been hit by the bullets? A. He said he hadn't 


been hit. 

Q. Had not been hit? A. That is right. 

Q. Now, do you recall, Mrs. Jones, the dress, that is, the attire 
that this Defendant Nance had on? A. He had on dark shirt, dark pants, 
red corduroy jacket and a cap. 

Q. Red corduory -- A. Jacket. 

* * * 
CROSS EXAMINATION 
BY MR. KAY: 
* * * * * 

Q. Mrs. Jones, you stated that the robbery of the Hotel Roosevelt 
happened sometime in October, is that right? A. That is right. 

Q. Are you sure it was October 2 A. As far as I can remember. 

Q. Do you recall whether it was the early part of October or the 
late part of October? A. I don't. 

@. Now, in the evening when you stated that Mr. Nance came to 
your house, the first time, what time approximately was that; do you re- 
call? A. Yes. As far as Ican remember, it was between four and five. 

@. Between four and five? A. Yes. 

Q. A.M., would that be? A. A.M. 

* * * * * 

Q. Now, how long after he first came to your house between four 

and five, did he come back? A. About half an hour. 
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Q. About a half hour? A. Yes. 

Q. That would place the time at about five-thirty in the morning, 
is that correct? A. No, I wouldn't say that because he was at my house 
between four and five. He didn't stay over fifteen minutes. 

@. Could you place the time that Mr. Nance and this Butch Hast- 
ings came back to your house? A. I can't because I didn't have a clock. 

Q. Do you recall whether it was beginning to get light? A. No, 
it hadn't. * * * * * 

Q. Now, on November 26, 1960, Mrs. Jones, did you have occasion 
to be at Number 1 Precinct? A. I did. 

Q. Now, was there a line up that morning in the ae Mrs. 
Jones? A. It was. ! 

Q. Do you have an idea as to the approximate time of the line up 
on November 26? A. Idon't. It was in the morning, as far as I can re- 
member. 


Q. Do you recall how many people were in that line up? A.I don't. 


Q. Was there anyone else in that line up that you knew other than 
the Defendant, Mr. Joseph Nance? A. It was. : 

@. Who else was in that line up, Mrs. Jones? A. Navaro Hast- 
ings, my husband, and another fellow I know as Sam. : 

Q. Navaro Hastings and your husband -- is that Chico Jones ? 

A. Charles M. Jones. 

Q. Charles Jones. Now, do you recall when you made the statement 
to the police officers accusing Mr. Nance of robbing the Roosevelt Hoiel ? 
A. Ido. | 

Q. Was this before the line up? A. Was it before? 

Q@. Yes. A. No, it wasn't. 

Q. It was after the line up? A. Yes. 

* * * * * | 

@. Now, Mrs. Jones, after Mr. Nance allegedly told you about the 
hotel robbery, why didn't you report that to the police officers? A. Why 
didn'tI'report it to the police officer? 
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Q. Yes. A. Because I didn't think it was my business. 

Q. Now, why did you think it was your business when you were at 
Number 1 Precinct? A. Because they asked me. 

Q. They asked you if you knew anything about the robbery? A. They 
did. 

Q. Do you know why they asked you? A. No. 

Q. Was there any reason why they asked you? A. No. 

Q. What were you doing at Number 1 Precinct? A. Iwas there on 


account of my husband and I were charged with the holding up of the 
Whitelaw Hotel. 
* . * 
BY MR. KAY: 
Q. Mrs. Jones, are you the same Mrs. Cecelia Pyant Jones who 


was convicted on December 27, 1960 of carrying a dangerous wea- 
pon? A. Tam. 
* * * 
SHERWOOD HERRING 
was called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
* * * * * 

Q. And your rank and assignment, please, in the Metropolitan 

Police Department? A. lama precinct detective assigned to the 
Robbery Squad. 

* * * * * 

Q. Did there come a time in the Robbery Squad that morning, 
Officer Herring, when you had occasion to be. present at what is com- 
monly known as a line up attended by the witness Elisha Williams ? 

A. Yes, sir. 
Q. That is, the guard, the detective up at the Roosevelt Hotel ? 


A. Yes, sir. 
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Q. When was that line up held and where, please? A. It was held 
in the office of the Robbery Squad around nine-thirty, between nine and 
nine-thirty on the 26th of November. : 

Q. How many persons were in the line up? A. There were eleven. 

Q. And were those persons male or female or mixed? A. Male. 

Q. And were those persons colored or white or both? A. Colored. 

Q. Included in that line up was this Defendant Nance, is that not 

correct? A. Yes, sir. | 

Q. Who if anyone did Elisha Williams, the detective, the house 
guard up at the Roosevelt Hotel, after looking at the line up, identify to 
you as the person whom he had shot at up at the Hooseveley A. He iden- 
tified the Defendant Nance. 

Q. Now, were you present in the offices of the late Commissioner 
Splain, United States Commissioner Splain on December the: ‘8th, 1960, 
at about ten-thirty a.m.? A. Yes, sir, I was. 

Q. At that time and date and before former Commissioner Splain, 
was there a preliminary hearing held in regard to this Defendant Nance ? 
A. Yes, there was. 

Q. Now then, can you tell His Honor and the jury whether or not 
the late Commissioner Splain advised this Defendant Nance of his rights, 
to wit, that he was entitled to counsel, he need not make any statement, 
in other words, his constitutional rights? Was he advised? A. Yes, he 
was. 


Q. There was a preliminary hearing held, wasn't there ? A. Yes, 


sir. 
Q. During the course of that preliminary hearing before Com- 
missioner Splain, can you tell His Honor and the jury whether or not 
this Defendant Nance cross-examined or examined the witness 
who has been on the stand here today, David C. Gardiner, the night 
auditor of the Roosevelt Hotel? A. Yes, he did cross examine him. 
MR. LOWTHER: Your Honor, before I ask this next question, so that 
there may be no surprise about it, or anything, I would like to approach 
the bench and advise counsel and the Court what it is to be. 


THE COURT: You may. 

(Whereupon counsel approached the bench and the following pro- 
ceedings were held;) 

MR. LOWTHER: It appears, Your Honor, to be a rather unusual 
situation. This Defendant got down there, after Mr. Splain told him that 
he didn't have to say anything, advised him of all his rights, and he de- 
cided he was going to do some cross examining. 

He got this fellow Gardiner on the stand, and the question that this 
officer and everyone thai was down there heard him ask Gardiner was: 
How did you know it was me when I had a handkerchief over my face. 

And that is what Iam going to ask him now. 

MR. KAY: Your Honor, I object. I think the Defendant at that time 
was not represented -- 

THE COURT: Keep your voice up. 

MR. KAY: -- was not represented by counsel. He is not a lawyer. 


He has no legal training on how to ask questions. 
The Defendant spoke to me about this, and he did say he did ask a 
question such as that; but the way he meant the question was: How did 


you recognize the bandit when he had this mask over his face ? 

There had been testimony at the hearing to the effect that he had 
been the bandit, and he asked the question in the same form. 

I think this is highly prejudicial. The man was not represented 
by counsel, Your Honor. 

THE COURT: I think, nevertheless, that it is an admission. As 
such, it is admissible. I must overrule your objection. 

(Whereupon counsel resumed their places at the trial table and the 
following proceedings were held in open Court:) 

BY MR. LOWTHER: 

Q. Now, Detective Herring, during the course of the questioning 
of the witness Gardiner -- and I now refer to the hearing before the late 
Commissioner Splain on December 8 -- do you recall any unusual ques- 
tion that this Defendant Nance asked of Gardiner when Gardiner was testi- 
fying before the laie Commissioner Splain that morning? A. Yes, I do. 
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Q. Will you tell His Honor and the jury what that question was 
that was asked by this Defendant of Gardiner? A. The Defendant asked 
Gardiner: How do you know it was me, when I had a eee over 


my face. 
MR. LOWTHER: I don't have any other questions of this witness, 
Your Honor. 
* * * * 
ELISHA L. WILLIAMS 
was recalled as a witness and, having been previously duly avon, was 
examined and testified further as follows: 
* * * * * 
MR. KAY: Your Honor, could I have this marked for identification 
as Defendant's Exhibit 4, for identification? | 
THE COURT: You may. It will be so marked. 
THE CLERK: Defendant's Exhibit 4 marked for identification. 


(Whereupon statement of Elisha 
Williams was marked Defendant's 
Exhibit No. 4, for identification. ) 


FURTHER CROSS EXAMINATION 
BY MR. KAY: 

Q. Mr. Williams, Iam showing you what has been parked as De- 
fendant's Exhibit No. 4, for identification. I would like to ask you if that 
was your statement and is that your signature at the bottom, sir? 

A. It is, sir. | 

Q. Mr. Williams, the date here is November 7, 1960.’ Is that the 
date that you made these statements? Is that correct? A. ‘That is 
right. | 

Q. I would like to read to you a sentence, Mr. Williams, and ask 
you if this is correct as to the events that happened. | 

" «He turned and pointed a gun at me and I fired one shot. 

It appeared as if the bullet struck the subject as he turned 

and spun toward the glass after my firing a shot at him." 

THE COURT: What is your question of the witness? | 
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BY MR. KAY: 
Q. Is that statement correct? A. I fired at the same time that he 
was against the door. 
Q. Did you make that statement, please, Mr. Williams, as I read 
it just now? A. Yes, sir, I believe I did. 
* * * 
MR. LOWTHER: We rest, Your Honor. 
THE COURT: Very well. 
* * * 
ALBERT LUCERO 
was called as a witness by the Defendant and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. KAY: 


* * * * * 


Q. What is your present address, sir? A. Saint Elizabeths 


Hospital. 

Q. Why are you at Saint Elizabeths Hospital? A. Ninety days 
observation. 

* * * * * 

@. Now, Mr. Lucero, do you know the Defendant in this case, 
Mr. Joseph Nance? A. Yes, I do. 

Q. When and where did you first meet Mr. Nance, Mr. Lucero? 
A. D.C. Jail. 

Q. Had you ever seen Mr. Nance prior to that meeting at D.C. 

Jail? A. No, I hadn't. 

Q. When was that meeting, sir? A. The -- around the 27th of 
November. 

Q. Of 1960? A. Yes. 

Q. Now, sometime after you met Mr. Nance, did you have an oc- 
casion to discuss his case or why he was in jail at that time? A. Yes, 
I did. 


31 


Q. Now, Mr. Lucero, at the time you had this conversation, did 
Mr. Nance tell you what he had been charged with? A. Yes, he did. 

Q. What did he state, sir? A. That he had been charged with 
armed robbery of the Roosevelt Hotel. | 

THE COURT: Of what hotel? 

THE WITNESS: Roosevelt Hotel. 

THE COURT: Go ahead. 

BY MR. KAY: 

Q. Now, at that time, Mr. Lucero, what did you state to » the De- 
fendant, Mr. Nance? A. That I knew the man who had been robbed. 

Q. Now, you say you knew the man who had been robbed. Do you 
know one Mr. David Gardiner? A. I don't know him by the name; I know 
him by the name of Dutch. 

MR. KAY: Now, Your Honor, could I have Mr. Gardiner stand in 
back of the Court ? 

THE COURT: You may. 

MR. KAY: Mr. Gardiner, would you stand, please ? 

(Whereupon Mr. Gardiner stood.) 

BY MR. KAY: 

Q. Mr. Lucero, is that the man that is known as Dutch ? A. Yes, 

it is. 

(Whereupon Mr. Gardiner resumed his seat.) 
BY MR. KAY: 

Q. Mr. Lucero, how and when did you have occasion to first meet 
Mr. Gardiner, whom you know as Dutch? A. Whai was the question? 

Q. When did you first have occasion to meet Mr. Gardiner ? A. About 


a year ago. 


Q. Were you introduced to him by anyone, sir? A. No, I met him 
at the bar. | 

Q. Met him ata bar? A. Yes, I did. 

Q. Now, did you ever have occasion to visit Mr. Gardiner‘ s house? 
A. Yes, I did. 

Q. Do you know where he lives, sir? A. Yes, Ido. 
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Q. Whereabouts ? A. Fourteenth Street. 
Q. On 14th Street? A. (Witness nods assent.) 
Q. Do you know the exact address, sir? A. It is above the mor- 
tuary, Chambers. 
_ Near Chambers mortuary? A. Yes. 
. Were you taken to his house, sir, by anyone? A. Yes, I was. 
. Who were you taken there by? A. Bya cab driver known as 


_ A cab driver by the name of? A. Blackie, is the name I know 


. Is Blackie a friend of yours, sir? A. Yes, he is. 
* * * * * 

Q. Now, Mr. Lucero, do you know whether Blackie, your friend, 

is also a friend of Mr. Gardiner, Dutch, as you call him ? 

Do you know whether or not Blackie is also a friend of Dutch? 

A. Yes. 

Q. Did there come a time, Mr. Lucero, on or about November 12, 
when you happened to be in a taxicab with this taxicab driver named 
Blackie? A. Yes. 

Q. During that taxicab ride, did you have occasion to pick up any- 
one, sir? A. Yes, we picked up Mr. Gardiner. 

Q@. Where was that, sir? A. In front of the Trailway Bus Termi- 
nal. 


Q. In front of the Trailway Bus Terminal? A. Yes. 

Q. Now, when Mr. Gardiner got into the taxicab, Mr. Lucero, did 
he ask Blackie to drive him anywhere? A. Home. 

Q. Home? Did Blackie drive Mr. Gardiner home? A. Yes, he 


did. 

Q. What was the purpose of you being in the taxicab, Mr. Lucero? 
A. Iwas riding around with Blackie. 

Q. Now, during that ride, from Trailways to Mr. Gardiner's home, 

did he have an occasion to talk to you about an event that took place 
on November 7, 1960? A. Yes, he did. 
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Q. Would you siate in your own words, sir, what was said in that 
conversation? A. Well, he told me he had been robbed; he i been held 
up. | 

Q. Would you speak up loud, sir? A. He told me he had been held 
up; he had been robbed at the Roosevelt Hotel. 

Q. And what did you say at that point, sir? A. Well, asked him 
who did it. 

Q. And what did he say then? A. He said, it was a nigger, the exact 
words he used. 

Q. Did he say that he recognized the person who held him up? A. No, 
he didn't. 

Q. Did you ask him what the person looked like? A. Yes, I did. 

Q. What did he say to you, sir? A. He said, all he know, it was a 
nigger; he was black; he couldn't tell the difference -- he couldn't tell 
them apart; if you seen one you seen them all. : 

Q. Now, Mr. Lucero, did he mention anything about a aisdang that 
took place? A. Yes, he did. He said the guard shot the guy as he ran 

out the door and they found blood. ! 

MR. KAY: That is all I have of this witness. | 

* * * * 
ALBERT LUCERO 
resumed the stand and testified further as follows: 
* * * * 
FURTHER CROSS EXAMINATION 
BY MR. LOWTHER: 

Q. Now then, will you repeat, please, for His Honor and the jury 

what the conversation was that you say that you had or overheard 
involving the witness Gardiner? A. Yes. Gardiner -- I met Gardiner 
in the taxicab; told me he had been robbed by a colored -- bis he said 
it was a nigger -- exact words he used. 

I asked him what he looked like. He said he didn't know; he couldn't 
tell them apart. He said, seen one, seen them all. 

Q. Whai about the guard shoi and the blood? A. Yes. He said when 


he went out the door, the guard shot at him and they found blood. 

Q. Now you, I take it, were sitting in the front seat at the time 
of this conversation? A. Yes. 

Q. You are positive that the witness Gardiner used the term that 
you have just used? I won't repeat it. You know what I am talking about. 
A. Yes. 

Q. He didn't use the word Negro? A. No. 

* * * * 
EVELYN MILLS 
was called as a witness by the Defendant and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. KAY: 

Q. are you employed: Mrs. Mills? A. Yes, Tam. 

Q. Where'are you employed? A. Katie's Beauty Shop. 

Q. And in what capacity are you so employed there? A. Iam self- 
employed, beautician. 

Q. Now, Mrs. Mills, do you know the Defendant in this case, Joseph 
Nance? A. Yes, I do. 

Q. Is hea relative of yours? A. Yes, he is. 

Q. What is the relationship? A. He is my brother. 

Q. Would you say, Mrs. Mills, that you have -- what sort of a re- 

lationship do you have with your brother ? A. Well, that is my only 


brother, and we are the only two children in the family, and we are quite 


close. 
Q. Prior to his arrest, did Mr. Nance have occasion to visit you ? 
A. Yes, he did. 

Q. And how often would he visit you? A. He came every -- usually, 
every Sunday, but two or three Sundays out of a month, he would come over. 
Q. Now, Mrs. Mills, I would like you to take your mind back to 

Sunday, November 6. Do you recall whether or not Mr. Nance visited 
you that Sunday? A. Yes, I do. 
Q. Now, that Sunday, Mrs. Mills, what time did Mr. Nance leave ? 
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A. He left Monday morning at six o'clock, because he had to be to work 


at around seven-thirty. 

Q. Did he sleep over at your place? A. Yes, he did. 

Q. Did he often sleep over when he visited you, Mrs. Mills? 
A. Yes, every time he came, he slept over. 

@. Now, Mrs. Mills, I would like to know how it is that you recall 
specifically that Mr. Nance was over at your house on November 6? 
What stands out? A. Well, November the 6th -- I usually work six days 

a week, but I have been suffering with arthritis, and in the month 
of November, I have been taking the treatments every Monday in Nov- 
ember. That is how I remember the date. I started in ee my 
treatment from arthritis. 

Q. Now, did anything happen during the evening of November 6 that 
you recall, anything unusual? A. Yes. One of my customers called me 
and asked me if I could take her that Monday, and I told her, no, that 
was the 7th and I had to go to the hospital to get my treatments. 

Q. Now, do you recall Mr. Nance being over there? A. Yes, he 
was. 

Q. Do you recall, Mrs. Mills, whether or not in the early part of 
November, around November 6, whether or not Mr. Nance was wearing 
a mustache ? | 

* * * 

CROSS EXAMINATION 
BY MR. LOWTHER: 
* * * * * 

Q. Now, how was this Defendant dressed when you saw him, as 
you say, Mrs. Mills, Sunday the 6th of November? A. I didn't pay any 
attention to his clothes. 

Q. You mean that you don't have any recollection ? A. Yes, I have 
a recollection. I know he was there, but I didn’t pay any attention to what 
he was wearing. : 

* * * *x * 
Q. Does he have a reddish-brown suede jacket? A. I have never 


seen him with one on. 


36 
* * * * * 


Q. Well now, he was arrested on November the 26th. How long 
on that date or after were you told that you brother had been locked up? 
A. My mother called me after the policemens left. 

Q. You mean after they had locked him up? A. Yes. 

Q. Now, the evidence has shown that he was locked up, arrested 
about six-fifteen a.m. on November 26. Did you receive a call shortly 
thereafter? A. Yes, I did. 

Q. Now, since that time, have you gone to the police and told them 
that your brother stayed with you from the evening hours of Sunday, the 
6th of November, up until six a.m., Monday, the Tth? A. No, I didn't. 

* * * * * 
FURTHER DIRECT EXAMINATION 
BY MR. KAY: 

Q. Mrs. Mills, did you have occasion to go to the hearing before 
the United States Commissioner? A. Yes, I did. 

Q. Now, I would like to ask you one question, Mrs. Mills, regarding 
a question Mr. Nance asked Mr. Gardiner on the stand, when Mr. Gardi- 
ner was on the stand, wherein he said to the effect -- 

THE COURT: Dont' lead the witness now. 

MR. KAY: I beg your pardon. 

BY MR. KAY: 

Q. Do you recall Mr. Nance asking Mr. Gardiner any questions ? 
A. Yes, I do. 

Q. Do you recall him asking any questions regarding the identifi- 
cation? A. Yes, I do. 

Q. Could you siate, as best you recall, how Mr. Nance asked those 
questions, the question ? A. He asked him how could be identify him with 
a handkerchief tied around his face, and Mr. Gardiner said that he studied 
his eyes and his nose. 

Q. Thank you. That is all I have. 

FURTHER CROSS EXAMINATION 
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BY MR. LOWTHER: 

Q. Let me ask you this: Isn't it a fact that the Sen that was 
asked by this Defendant of Gardiner down in front of the Commissioner 
was, how could you recognize me when I had a handkerchief across my 
face? A. No, sir, that wasn't it. | 


Q. You are positive of that? A. Iam positive. 
* * * * 


JOSEPH EDWARD NANCE 
was called as a witness and, having been first duly sworn, was examined 


and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. KAY: 

Q. Mr. Nance, would you state your full name, please, sir? 
A. Joseph Edward Nance. 

Q. And your home address? A. 73 Tuckerman Street, N.W. 

Q. Mr. Nance, are you the Defendant in this case? A. Yes, I 
am. | 

Q. Mr. Nance, I would like you to look at the ladies and gentlemen 
of the jury and answer this question carefully. : 

Did you, in the early morning hours of November 7, 1960, go into 
the Roosevelt Hotel and hold it up? A. No, I didn't. 

Q. Mr. Nance, do you know anything about the robbery of the 
Roosevelt Hotel? A. No, I don't. | 

Q. Now, Mr. Nance, at the time that you were eer were you 
employed, sir? A. Yes, I was. 

@. Where were you employed? A. At the S & L Restaurant at 
20 Sheridan Street, N.W. 

Q. Now, in what capacity were you employed there ? We Well, 
I was the counterman; I was the dishwasher, and waited on tables. 

Q. Now, Mr. Nance, did you work on November the 7th, 1960? 
A. Yes, I did. : 

Q. At the S&L Resiaurant? A. Yes, I did. 
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Q. How much did you make per week there, sir? A. Sixty-five to 
seventy-two dollars a week. 

Q. And how long were you employed at the S&L Restaurant? A. Well, 
from September the 1st until when I was picked up, when I was arrested. 

Q. Now, were you employed prior to working at the S&L Restaurant? 
A. Yes, I were. 

Q. Where were you working, sir? A. Iwas working at the Espinard 
Restaurant. 

* * * * * 

Q. Now, Mr. Nance, do you recall November 6, Sunday, November 
the 6th? A. Yes, I do. 

Q. Do you recall what you did that day, sir? A. Yes, Ido. 

Q. Would you state for His Honor and the ladies and gentlemen 

of the jury what you did on Sunday, November 6? A. Well, I 
slept just about half the day. Then I looked at television a while; and 
then about five-thirty or four o'clock, between four o'clock and five- 
thirty, I went to my sister's. She lives at 3747 Minnesota Avenue. 

Q. How did you get there, Mr. Nance? A. Caught a bus. 

Q. Do you often go to your sister's? A. Yes, I do. 

Q. How often do you go there? A. Lusually go every Sunday. 


Sometimes maybe miss a Sunday, but I usually go every Sunday. 


Q. Now, Mr. Nance, how do you recall that you were at your 
sister's house on Sunday, November 6? A. Well, Sunday, November 6 
was the first Sunday of the month of November. That is how I recall. 

Q. Did anything happen over at your sister's house that adds to 
your recollection that you were over there on November 6? A. Yes, 
sir. While I was over there, we played some cards, and -- 

THE COURT: Keep your voice up. 

THE WITNESS: While I was there, we played cards, and I looked 
at television, and I played with my nephew a little while; and the phone 
rang, somebody called her, or something. I don't remember about 

that. But I do remember the phone ringing, but the conversation, 
I don't know. 


Q. Are you married, Mr. Nance? A. No, Iam not. 
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* * * * * 


Q. Now, what happened after you were arrested? A. Well, I-- 
the police took me to Headquarters and they asked me different names of 
people, did I know them. So I told them, no. 

Q. Mr. Nance, do you know a person by the name of Mrs. Cecelia 
Jones? A. Yes, I do. 

Q. How well do you know Mrs. Jones? A. Not too well, fst 
casual. 

Q. Can you recall how many times you had seen Mrs. Tones prior 
to meeting her in the Number 1 Precinct? A. About five. 

@. On what occasions had you seen her? Were these social? 


A. Just social. On the street. 
* * * * * | 


Q. Did there come a time, Mr. Nance, when you were placed in 
a lineup? A. Yes, there were. 

Q. Did anyone identify you in that line up, Mr. Nance ? ; A. No. 

Q. Now, did you see Mr. Gardiner at the line up? A. No, I didn't. 

Q. Did there come a time, sir, when a Mr. Williams identified 
you ina lineup? A. Yes, it was. | 

Q. When he identified you, Mr. Nance, did he identify : you im- 

mediately? A. No, he didn't. 

Q. Would you explain in your own words how you were , identified ? 
A. Well, I was in the Robbery Squad with about twenty- -five other people, 
and we was lined up around the wall of the Robbery Squad. | 

Q. Please speak up, Mr. Nance. A. We was lined up around the 
wall in the Robbery Squad; and Mr. Williams, he -- the police instructed 


him to walk up and down and see could he identify the man that he shot 


at. | 

So Mr. Williams walked up and down the line twice, and he went 
over to the police officer, hunched his shoulders and did ae this (in- 
dicating). 

So the police officer pointed down at me. So he walked down and 
he hesitated; then he put his hand on my shoulder. 


Q. Now, did there come a time at the police precinct, Mr. Nance, 


when the police checked you for any marks or wounds? A. Yes, they did. 

Q. When was that, Mr. Nance? A. It was about a half hour after 
that happened. 

Q. Would you tell His Honor and the ladies and gentlemen of the 
jury exactly what the police asked you to do? A. Well, the police told 

me to take off my shirt. So I asked them, what for? 

And they say: We want to see if you use narcotics. So I said: 

O.K. Took off my shirt. Told me to hold up my arms. I held out my 
arms. 

Then they told me to take off my T-shirt. I took off that. So they 
told me to turn around. I turned around. And they felt up and down my 
back. And they say: Have you ever been shot? I say: No, I haven't. 

And one of them looked at the other one and said: I don't know. AndI 
asked them what he meant. 

THE COURT: Keep your voice up. 

THE COURT: One of the detectives looked at the other one and say: 
I don't know. What about this? And so the other one say: I don't know. 
Say: Put it back on. So I put it back on. So they asked me; have I ever 
been shot, again. I said: No. 

BY MR. KAY: 

Q. Did they lookat any other part of your body, Mr. Nance?A. They 
looked all at my legs. I pulled up my panis legs. 

Q. Now, on November 6, 1960, Mr. Nance, do you recall whether 
or not you were wearing a mustache? A. I couldn't say. 

* * * * * 
CROSS EXAMINATION 
BY MR. LOWTHER: 

@. Your sister just got through testifying that you did have a 
mustache on the 6th. Does that help your memory any as to whether you 
did or didn't? A. Well, I said, I couldn't say. 


* * * * 


* * * * * 


@. Now, you say that there were twenty-five people in the Robbery 
Squad? A. I say, about. 

Q. About twenty-five. And which officer was it that eet down to 
you, as you say, after Mr. Williams had gone up and down the line? A. Well, 
he isn't in here. 

Q. Well, was he here yesterday? A. Yes, he was here. 

Q. The big one, Louis Blancato? A. No, not him. 

Q. Or the other officer, Parlati? Was it Officer Parlati? A. I 
couldn't remember ibe name, but if I saw him, I would know him. 

Q. This Officer Sherwood Herring back there -- 

MR. LOWTHER: Siand up, Officer Herring. 

(Whereupon Officer Herring stood.) 

BY MR. LOWTHER: 

Q. Was he in the Robbery Squad at the time that the other officer 
pointed to you? A. I don't remember him. 

Q. Now, you saw the heavy-set officer who testified yesterday, 
didn't you, Blancaio? A. (Witness nods assent.) 

Q. It wasn't he? A. No. 


Q. You heard me identify at the beginning of this case, in addition 


to Officer Herring, another detective who stood up in Court, and his name 
was Parlati. Do you remember that? A. Well, like I say, Idon't re- 
member the names too good. 

Q. Iam noi asking you that. Do you remember seeing the other 

detective stand up in Court when I was questioning the jurors and 
identifying the case to them? A. (Witness nods assent.) Yes, I re- 
member. 

Q. Was that the officer you say that pointed to you? A. Well, he 
was a heavy-set officer. I just can't remember right offhand. But I know 
he was in here yesterday. 

Q. Well, I identified as being preseni, sir, at the beginning of this 
case, two officers. One of them was Officer Sherwood Herring who has 
just stood in Court. A. No, it wasn't him. 
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Q. The other officer who stood in Court was Detective Parlati. You 
say it was one or the other. Now, which one is it? A. I think it is Parlati. 
Tt wasn't him. 

Q. You think it is Parlati? A. Uh-huh. 

Q. Now, where were you in line when Williams walked up and down 
the line? A. I was down on the end by a little office. 

* * * * * 

Q. Do you know a man named Chico? A. No, I don't. 

Q. Do you know a man named Butch, whose real name is Navaro 
Hastings? A. No, I don't. 

Q. Weren't those two gentlemen in that line up that morning? 

A. No, I don't know. 

Q. You mean io tell His Honor and the jury that you don't know the 
husband of Cecelia Jones, who testified in this case, whose nickname is 
Chico? A. I know the husband of Cecelia Jones, but I didn't know his 
name was Chico. 

Q. Was he in the Robbery Squad the morning of the 26th when this 
line up was conducted? A. Yes, he was. 

Q. How about this man, Butch, Navaro Hastings, was he there, too? 
A. I don't know. 

Q. Well now, you say that the witness Williams went down the line, 
up once, and then he came back and talked to one of the officers, is that 
right? A. I say he went down twice. 

Q. Before he came back? A. Twice. 

Q. And then you say he went back to one of the officers and made a 
gesture like this (indicating)? A. Yes. 

Q. Could you hear what he said? A. No, I didn't hear what he said. 

Q. Which officer did he make this gesture to? A. This heavy-set _ 
officer. Zs 

Q. And did you see Officer Herring in the Robbery Squacat the 
time of this line up? A. I don’t remember seeing him. 

Q. Now ihen, you say that afier Williams made this gesture, this 


officer pointed to you? A. Yes, he did. 
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Q. And how far away were you from him at the time? A. Well, he © 
didn't point; he came down andtouched me. The officer pointed to me then, 
and then Williams came down and touched me. 

Q. How far away from you was the officer when he pointed at you, 
as you say? A. Well, I couldn't say. ButI will estimate. He was about 
where that chair is at. 

Q. You mean the chair in front of me here at the end of Government 
counsel table? A. That is right. 

Q. You mean from where you are to the chair? A. That is right. 

Q. And what did the officer do, point at you like this (indicating) ? 
A. That is right. 

Q. Were there men to your right and left? A. That is right. I 


was on the end. 


Q@. You were on the end? A. (Witness nods assent.) 


Q. Did you ever take a place in an eleven-man line up that morning ? 
A. (Witness indicates in the negative.) Well, I was in the line up. I don't 
know how many was in there. 

Q. Iam talking now about a line up where there weren't twenty-five 
people. Iam talking about a line up where there were, say, about a dozen, 
including yourself, or eleven people. A. Well, it was two line ups. 

Q. Well, were you in both of them? A. Yes, I was. 

Q. Well, did one line up contain less persons thanthe other one? 

A. Yes, it did. 

Q. And in this line up that contained less persons, did the witness 
Williams identify you? A. No, he didn’t. 

Q. Just in the first one? A. No, in the second one. | 


* * * * * 


Q. Weren't you told sometime during the course of the morning 

by the police, the morning of the 26th of November, that you were 
being arrested in connection with the Roosevelt Hotel robbery that took 
place on November 7? A. That was after they came to my house, yes. 


* * * * * 


Q. Now, at that time, sir, you distinctly remembered, did you not, 
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that you had been over to your sister's house the first Sunday of that month, 
November 6, and had stayed there until the morning hours of November 7? 
Didn't you? A. That is right. 

Q. Now, did you tell any police officer that you had been to your 
sister's house? A. No, I didn't. 

Q. Why? A. Because they didn't ask me. 

Q@. That is the only reason that you can tell His Honor and the jury 
that you didn't tell that you were over at your sister's house and couldn't 
have committed the robbery was because none of the police officers thought 
to ask you, is that it? A. No, that isn't the only reason. 


Q. Whai is the other reason? A. The other reason, this Cecelia 


Jones, she was telling the police that I was at her house, and what not, and 
they was so busy interested in getting her statement and conversation, 
and they just put me in the corner by myself. Every now and then they 
came over and asked me, will I sign this and sign that. I said: For what? 
I know I didn't do it. 

* * * * * 

Q. And you were told by the Commissioner the usual advice that 
the Commissioner gives, namely, that you didn't have to answer ques- 
tions; you could ask questions if you wanted? A. Yes. 

Q. And you had a right to a lawyer. Weren't you? A. Yes. 

Q. Now, he also asked you if you wanted to put any witnesses on 
the stand, didn't he? A. No, he didn't say that. 

Q. Now, there came a time during the course of the hearing down 
in front of Commissioner Splain when you had occasion to examine the 
witness Gardiner, didn't you? A. Yes, I did. 

Q@. And didn't you ask Gardiner: "How could you recognize me when 
I had a handkerchief over my face?" A. No, I didn't say that. 

Q. You didn’t say that? A. No. 


* * * * * 


Q. Do you owna reddish-colored suede jacket? A. No, I don't. 


* * * * * 
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DAVID C. GARDINER 
was called as a rebuttal witness by the Government and, having been 
previously duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
* * * * *: 
Q. Do you know a cab driver whose nickname is Blackie? A. Yes, 
I do. 


Q. What is Blackie's real name? A. Joseph Riccadello. 
* * * * * 


Q. All right. Now then, have you on occasion in the past ridden 


in Blackie's cab? A. Any number of times. 

Q. And on certain occasions when you have ridden in Blackie" s 
cab, has he had people in the front seat with him? A. Practically every 
time. 

Q. Now then, the witness Lucero says that on or about November 
the 12th, you were in Blackie's cab, and you said that you had been robbed 
at the Roosevelt; and you were asked who did it; and you replied -- 

MR. LOWTHER: If your Honor please, I don't mean to offend any- 
one's sensibilities, but Iam going to have to use the terminology, with 
Your Honor's leave. 

THE COURT: Go ahead. 

BY MR. LOWTHER: 

Q. -- you replied that it was a nigger; you didn't recognize the 
person; it was a black person; that you couldn't tell them apart; a guard 
was shot; and they found blood. My question to you, sir, is as 

THE COURT: That a guard was shot? 

MR. LOWTHER: A guard was shot, and they found blood; yes, sir, 
according to my notes. 

BY MR. LOWTHER: 

Q. Did you at any time, not only in that cab, but to anyone refer 
to the person who robbed the Roosevelt Hotel in the term that I have just 
used, namely, nigger? A. No, sir. 
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Q. Ibeg your pardon? A. I did not. 
Q. Did you at any time in the cab or at any place else ever tell 
anyone that the guard was shot and blood was found? A. No, sir. 
Q. And did you at any time, either in that cab or any place else, 


ever tell anyone that you couldn't recognize the person because they 


were black and you couldn't tell them apart? A, I did not. 
* * * * 
CROSS EXAMINATION 
BY MR, KAY: 

Q. Mr. Gardiner, is it your testimony today that you never 
discussed this case with anyone, this robbery? A, That is not my 
testimony. 

Q. Did you at any time discuss the robbery with any of your 
friends or acquaintances? A. [have mentioned that I have been 
robbed to any number of my friends. 

* * * 

SHERWOOD HERRING 
was called as a rebuttal witness by the Gov ernment and, having been 
previously duly sworn, was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR, LOWTHER: 

* * * * 

Q. Now, did you question this Defendant in the morning hours of 
November the 26th, the date of his arrest? A. Yes, I did. 

Q As to his whereabouts on the date of the crime? A, Yes. 

Q. Did he, this Defendant, at any time, ever tell you that he was 
over at his sister's house? A. No, sir; her name was never men- 
tioned. 

Q. Now then, he has testified that he was at the end -- he, Nance, 
was at the end of a twenty-five man line up. Will you describe to His 
Honor and the jury the line up that was conducted during the course of 
which the witness Elisha Williams, the detective up at the Roosevelt, 
identified this Defendant as the robber of the Roosevelt Hotel? 
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A. The only line up that was presented that Mr. Williams saw was 
eleven-man, in which the Defendant was the last man. 

DEFENDANT NANCE: That is a lie. 

THE WITNESS: Mr. Williams made no hesitation whatever. He 
walked down the line; looked at Nance, and identified him. 

BY MR. LOWTHER: 

Q. Now then, were you present at the time that this eleven-man 
line up was conducted? A. Yes, sir. 

Q. And was Officer Parlati, your partner, who is not here today, 
was he present? A. Yes, sir. 

Q. At any time, did you, or to your knowledge, did Parlati, or 
any other police officer in the Robbery Squad ever point out this Defend- 
ant to Williams before Williams identified Nance as the robber of the 
Roosevelt Hotel? A. No, sir. 

MR. LOWTHER: No other questions. | 

CROSS EXAMINATION 
BY MR. KAY: 

Q. Detective Herring, is it your testimony that Mr. Williams only 
saw one line up? A. Yes, sir. 

Q. Is it also your testimony, sir, that Mr. Williams only witnessed 
one group of men, or did he view more than one group? A. Well, he 
saw a line up on Friday night previous in which the Jones Defendant was 
in. On Saturday morning, he only saw one line up which this man was 
in. We had another witness in there to view the line up, but that was a 
woman, 

* * * * * 

MR. LOWTHER: That completes the Government's rebuttal, Your 
Honor. 


MR. KAY: May we approach the bench, Your Honor?’ 
THE COURT: You may. | 
(Whereupon counsel approached the bench and the following pro- 


ceedings were held:) 
MR. KAY: For the record, Your Honor, I would like to make a 
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motion for a judgment of acquittal. 

THE COURT: On what grounds? 

MR. KAY: Well, on the grounds, Your Honor, that the facts 
indicate sufficient doubt as to the positive identification of the Defendant 
Nance. 

THE COURT: I think the question of reasonable doubt or doubt in 
this case is a jury question. I think, in view of the conflict in the testi- 
mony, the matter is one for the jury. 

MR, KAY: Thank you, Your Honor. 

* * * * 

THE COURT: Very well. Does the Government request any 
special charge? 

MR. LOWTHER: None, Your Honor. 

THE COURT: Does the Defendant request any special charge? 

MR. KAY: No, Your Honor. 

* * * * 

ARGUMENT BY COUNSEL FOR THE GOVERNMENT 

MR, LOWTHER: * * * And then you will recall the testimony down 
in front of the Commissioner, where from his own mouth, with Gardiner 
on the stand in the preliminary hearing, this Defendant makes a slip and 
he says to Gardiner: How could you tell it was me when I had a hand- 
kerchief over my face? 

* * * * 

Without burdening you further, the evidence in this case is clear. 
From the mouth of this Defendant when he made a slip in front of the 
Commissioner, from what he told that woman Cecelia Jones, from what 
the three witnesses who saw him inside the hotel on the morning have 
told you, plus the identification in an eleven-man line up some two weeks 
later by Williams, it is clear and beyond a reasonable doubt that this man 


committed armed robbery in the morning hours of Monday, November 7, 


and that ghould be your verdict, the Government asks of you. 
* * * * 
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4 REBUTTAL | ARGUMENT BY COUNSED FOR GOVERNMENT 

MR, LOWTHER: “eee As far as the Defendant's testimony is 
concerned, you have seen him from the stand. When he is confronted 
with, why didn't you tell the police, he comes up with the lame answer, 
they didn't ask me. Does that commend itself to your attention as 
being the truth? When he is asked: Didn't you ask the witness 
Gardiner down there in front of the Commissioner, how could you tell 


it was me when I had a handkerchief over my face, he denies that; and 
yet the truth of the matter is, he did, and he slipped up down there by 
that question, and he put himself right squarely up in the Roosevelt 


Hotel that morning by asking the question. 

* * * * 

COURT'S CHARGE TO THE JURY | 

THE COURT: Ladies and gentlemen of the jury, it now becomes 
the Court's responsibility to instruct you as to the law that will govern 
you in reaching your verdict in this case; and it is, of course, your 
responsibility to accept the law as it is outlined to you by the Court. 

Remember in your deliberations in the jury room that the closing 
arguments of the attorneys do not constitute evidence in the case. 
These appeals that have been made to you by Mr. Lowther and Mr. Kay 
are efforts on their part as advocates to place before you their interpreta- 
tion of the evidence in the light that is most favorable to the client that 

each of them represents. These arguments are not evidence. 
Remember also that the recollection of the attorneys as to the evidence 
in the case is not binding upon you. It is your recollection and your 
recollection alone of the evidence which must guide you in reaching 
your verdict in this case. | 

When you retire to the jury room, you will take with you a copy of 
the indictment which has been returned by the grand jury in this case. 

An indictment is a rather formidable, in fact a rather terrifying- 
looking document, the first time that you see one; but an indictment is 
not evidence. The sole purpose of the indictment is to formalize the 
charges which have been preferred against the defendant. The sole 
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purpose of this indictment is to advise this Defendant and his attorney 
of the charge which has been placed against him, the charge which he 
is called upon to answer in Court, 
Remember, then, that the indictment is not entitled to any probative 
value in your deliberations. 
This defendant, by this indictment, is charged in one count with 
the crime of robbery. The indictment charges that: 
"On or about November 7, 1960, within the District of 
Columbia, Joseph Nance... " 
That is, this Defendant-- 
". | . by force and violence and against resistance 
and by sudden and stealthy seizure and snatching and by 
putting in fear, stole and took from the person and from 
the immediate actual possession of David C. Gardiner 
property of Sylvan Lawrence Company, Ltd., a body 
corporate, of the value of about $39.00, consisting of 
the following: $39.00 in money.” 


The crime charged, then, is the crime defined in the law as rob- 
bery. The criminal sections of the District of Columbia Code define 
the crime of robbery as follows: 

"whoever by force or violence, whether against 

resistance or by sudden or stealthy seizure, or by snatch- 

ing, or by putting in fear, shall take from the person or 

immediate actual possession of another, anything of value, 

is guilty of the crime of robbery." 


There are under the District of Columbia Code three essential 
elements necessary to constitute the crime. The first element is 
defined in the law as being possibly committed in three different ways; 
go that the first element consists either, a, of the use of force or 


violence, or, b, the use of means whereby the aggrieved person is put 
in fear, or, Cc, by a sudden taking or snatching. The second element is 
the taking from the immediate person or actual possesion of another 
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money or other property, or other personal property; and the 
third element, of course, is an intent to rob or steal. 


The law is that this Defendant is presumed to be innocent. What 
does this mean? This means that the Defendant is not required to prove 
his innocence. In most of the countries of the world which do not follow 
the Anglo-American system of jurisprudence, when a person is charged 
with the crime, he is required to come into court and prove his in- 
nocence. Under our system of criminal procedure, that is not the law. 

The Defendant is presumed to be innocent. The law says that the 
Defendant comes into the courtroom cloaked in a mantel of innocence, 
and that this mantel of innocence remains about him unless and until the 
Government removes it by proving to your satisfaction beyond a reason- 
able doubt that the Defendant committed all of the elements of the of- 
fense with which he is charged. This means, then, that unless the 
Government sustains the burden of proof and proves beyond a reasonable 
doubt that the Defendant has committed all of the elements of the offense 
with which he is charged, then you, the jury, must find the Defendant not 
guilty. 

This burden os proof upon the Government, however, is to prove 
the Defendant guilty beyond a reasonable doubt but not beyond all doubt 
whatsoever. In other words, the Government must prove the Defendant 
guilty to a moral certainty, but not to an absolute or a mathematical 
certainty. As the name reasily suggests, a reasonable doubt is a doubt 
which is predicated upon reason; that is, a doubt for which you can give 
a reason to yourselves, as contrasted to a doubt which might be pre- 


dicated upon prejudice, upon sympathy, or upon ill will, or upon any 
other emotional thought in your thinking process. : 


In simple, every day, non-legal language, proof beyond a reason- 
able doubt means simply this: If, after a fair and impartial comparison 
and consideration of all of the evidence in the case, you can truthfully 
say to yourselves that you are not convinced of the Defendant's guilt, 
then you have a reasonable doubt and your verdict should be, not guilty. 
On the other hand, if, after you make this fair and impartial comparison 
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and consideration of all the evidence in the case, you can truthfully say 
to yourselves that you have an abiding conviction of the Defendant's guilt, 
such a conviction that you would be willing to act upon in the more 
important and weighty matters in the course of your own daily lives, 


then you have no reasonable doubt and your verdict should be, guilty. 


In determining whether the Government has established the charge 
against this Defendant, you must consider and weigh the testimony of all 
of the witnesses who have appeared before you. 

You are the sole judges of the credibility of the witnesses. Ob- 
viously, there is a conflict of testimony between several of the witnesses 
in this case. As judges of the facts, which is your official status as 
jurors, you must determine which of these witnesses you are going to 
believe and to what extent you are going to believe them. 

Just as a matter of information for you, I might say that in a Fed- 
eral Court such as this, the judge has the right in his charge to the jury 
to advise the jury of the witnesses which the judge believes; he has the 
right to tell the jury of which if any witnesses he does not believe; he 
has the right to tell the jurors what facts he believes have or have not 
been established in evidence. 

This great privilege of a Federal judge may be exercised provided 
that the judge says to the jurors: Of course, you must not be influenced 
in your thinking by what I say to you about the matter. It has always 
seemed to me that if the jury is not to be influenced by what the judge 
says and thinks about the evidence and the facts, he shouldn't tell the 
jury about them. Consequently, I make no statement to you about which 
witnesses I believe or don't believe, if there are any that I don't believe. 
I make no statement to you as to what facts I believe have or have not 
been established. 

You are the sole judges of the credibility of the witnesses. In 
determining how much credence, how much credibility you will give to 

the testimony of each witness, you have the right to consider the 
demeanor of the witness on the witness stand, his or her manner of 
testifying, whether the witness impresses you as having an accurate 
memory and recollection of the facts about which the witness is 
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testifying, whether the witness displays any favor or prejudice toward 
the Government or the Defendant, and whether the witness has any 
interest in the outcome of the case. In addition to those elements which 
I have suggested to you, you have the right to draw upon all of the ex- 


perience or experiences of your personal lives. Each one of us, as we 


grow older, as a matter of habit, develops certain personal tests which 
we apply to the statements that people make to us in everyday life. Each 
of us has our little measures by which we determine whether people are 
telling us the truth or are telling us afalsehood. You have the right, in 
considering the credibility of these witnesses, to draw upon all of the past 
experiences of your lives and to use in evaluating this testimony any test 
that you have found by your own experience is a reliable test of the truth- 
fulness of a particular person. 

In connection with the testimony of these witnesses, I must point out 
to you that the District of Columbia Code provides that: No person shall 
be incompetent to testify in either civil or criminal proceedings by reason 
of his having been convicted of crime, but such fact may be given in 

evidence to affect his or her credit as a witness. 

The witness Cecelia Jones admitted that she had been convicted upon 
the charge, as I recall it, of carrying a deadly weapon. This fact was 
admitted in evidence as a possible guide in helping you to evaluate that 
witness' credibility. 

Similarly, the witness Albert Lucero stated on examination or cross 
examination that he was presently a patient in Saint Elizabeths Hospital 
undergoing examination as to his mental competency to stand trial upona 
charge of robbery. That, again, is an element of evidence which the Court 
admitted to assist you in determining or placing your degree of credibility 
upon the testimony of that witness. 

If you believe that any witness wilfully testified falsely as to any 
material fact concerning which the witness could not possibly be mistaken, 
you are then at liberty, if you deem it desirable to do so, to disregard the 
entire testimony of that witness or any part of the testimony of that witness. 

While the law makes this Defendant a competent witness in his own 


behalf, you have the right to take into consideration his situation, all of 
the circumstances which surround him, his interest in the result of your 
verdict, and you should give to his testimony such weight as in your judg- 
ment it is fairly entitled to receive. 

The Defendant in this case offers as a defense what is known in 
the law as an alibi. Of course, an alibi is a perfectly proper, it is a 
completely legal defense, because if a person was not at the place where 
a crime charged had been committed, his only defense would have to be 
that of alibi. This, then, I repeat, is a legitimate, a legal and a proper 
defense. But the defense of alibi, like any other defense that a defend- 
ant might interpose, is to be considered by you with care. 

You are in this case to give the testimony produced by the Defend- 
ant and on his behalf such weight and such consideration as you believe 
it is fairly entitled to receive. 

It is the Court's responsibility to instruct you as to the law that 
will guide you in reaching your verdict in the case. It is, of course, 
your responsibility to accept the law as it is outlined to you by the Court. 

There is a but a single count in this indictment. Consequently, 
your verdict may be ther, guilty, or, not guilty. Your verdict must be 
a unanimous one, which means, of course, that all twelve of you must 


concur in your verdict. 


The Court cautions you notto permit your judgment, your reason or 


your intelligence to be swayed by prejudice, by bias or by ill will. You 
should not be influenced by your feelings or by your emotions. Your 

verdict is to be reached in accordance with the solemn oath you 
took that you would well and truly try this case and a true verdict render 
in accordance with the evidence and in accordance with the law as it is 
outlined to you by the Court. 

In every case, the verdict of each juror should represent the 
opinion of that juror. This does not mean, however, that opinions may 
not be changed by conference in the jury room. The very object of the 
jury system is to secure a unanimous verdict by comparison of views 
and by arguments and by discussions among the jurors, themselves. 
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In the jury room, each juror should listen with deference to the argu- 
ments of the other jurors and with a distrust of his own judgment if he 
finds a large majority of the jury taking a different view of the case from 
that which he, himself takes. No juror should go to the jury room with 
a blind determination that the verdict should represent his opinion of 
the case at the moment that he steps out of the jury box, or that he 
should close his ears to the arguments of other jurors who are equally 
honest and equally intelligent with himself. Accordingly, although the 
verdict in this case must be the verdict of each individual juror, and not 
a mere acquiescence in the conclusion of your fellow jurors, the Court 
instructs you that you should examine the issues submitted with candor, 
and with a proper regard and deference to the opinion of each other. 


It is your duty to decide this case, if you can conscientiously do so. 
You should listen to each other's arguments with a disposition to be 
convinced. If much the larger number of jurors are for conviction, a 
dissenting juror should consider whether his doubt is a reasonable one, 


when it made no such impression upon the minds of so many of the other 
jurors equally honest and equally intelligent with himself. If, on the 
other hand, the majority of the jurors are for acquittal, the minority 
ought to ask themselves whether they might not reasonably doubt the 
correctness of their judgment, which was not concurred in by the majority. 
I repeat, your verdict must be a unanimous one, 

Will counsel come to the bench, 

(Whereupon counsel approached the bench and the following proceed- 
ings were held:) 

THE COURT: Mr. Lowther, does the Government request any 
further charge? 

MR. LOWTHER: It does not, Your Honor. 

THE COURT: Do you have any objection to the charge as given? 

MR, LOWTHER: We do not, Your Honor. 

THE COURT: Mr. Kay, do you request any further charge? 

MR. KAY: Your Honor, I wonder if you would instruct them with 

regard to the Allen charge that the unanimous verdict -- the 
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verdict of each individual juror must represent his personal view. 
THE COURT: The Court, Mr. Kay, said the verdict of the jury 
should represent the opinion of each individual juror. I specifically 
said that in the first sentence. Do you request any other charge? 
MR, KAY: No, Your Honor. 
THE COURT: Do you have any objection to the charge as given? 
MR. KAY: No, Your Honor. 
* * * * 
(Whereupon at 11:52 a.m., the jury retired to deliberate.) 
(Whereupon at 3:40 p.m., the jury returned to the courtroom:) 
THE CLERK: Are you the foreman? 
THE FOREMAN: Yes, sir. 
THE CLERK: Mr. Foreman, has the jury agreed upon its verdict? 
THE FOREMAN: We have. 
THE CLERK: What say you as to the Defendant Joseph Nance? 
THE FOREMAN: Guilty as charged. 


* * * 


[Filed February 14, 1961] 
[Clerk's Certificate - Verdict of Guilty] 


On this 14th day of February, 1961, came again the parties afore- 
said, in manner as aforesaid, and the same jury as aforesaid in this 
cause, the hearing of which was respited yesterday; whereupon, after 
hearing further of the testimony and instructions of the Court, the jury 
retires to consider their verdict. 

Whereupon, the jury, upon their oath, say that the defendant is 


guilty as indicted; and thereupon each and every member of the jury is 
asked if that is his or her verdict and each and every member thereof 
says that the defendant is guilty as indicted. 

The defendant is remanded to the District of Columbia jail and the 
case referred to the Probation Officer of the Court. 


By direction of Edward A. Tamm 
Presiding Judge 
Criminal Court #3 


ES 
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[Filed March 27, 1961] 
JUDGMENT AND COMMITMENT 
On this 24th day of March, 1961 came the attorney for the govern- 
ment and the defendant appeared in person and by his attorney, Alan Kay, 
Esq. 


IT 18 ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and verdict of guilty of the offense of Vio. 22 D. C.C, 
2901 and the court having asked the defendant whether he has anything to 
say why judgment should not be pronounced, and no sufficient cause to 


the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged & and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed 7 the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Not less than Five (5) nor more than 
Fifteen (15) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Edward A. Tamm, 
United States District Judge. 


[Filed March 29, 1961] 


AFFIDAVIT IN SUPPORT OF APPLICATION TO 
PROCEED ON APPEAL WITHOUT PREPAYMENT 


OF Coste 0 oe 

I, Joseph Nance, being first duly sworn, depose and say that Tam 
the defendant in the above-entitled case; that in support of my applica- 
tion to proceed without being required to prepay fees, costs or give 
security therefor, I state that because of my poverty Iam unable to pay 
the costs of said proceeding or to give security therefor; that I believe 
I am entitled to redress; and that the nature of my (appeal) is briefly : 
stated as follows: : 
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That the Court erred in admitting into evidence as 
an admission against interest a question posed by 
the defendant at his hearing before the U. S. Com- 


missioner. 


The testimony of Cecilia Jones should have been 
stricken as not relating to the time of the robbery. 


3. The evidence did not warrant a finding of guilty. 


I further have truthfully set forth below information relating to my 
ability to pay the costs of defending the case against me: 


1. Are you presently employed? No 
a. If yes, give the name and address of employer. 
b. If no, name and give date of last employment, 
S & L Restaurant, 20 Sheridan St., N.W. 
How much cash do you have? __ None 
Do you own any bank account, savings account, stocks, ponds, * 
automobile, real estate, or other valuable property? No F 
If yes, give details: 
Do you have a wife, parent or other person who may be 
able to assist you in paying the costs of your defense 
inthis case? No. If yes, give details: 


(Answers to #5 and #6 required only in criminal cases) 
5. How much cash did you have at the time of your arrest? 
None 
6. Are you now free on bond? No . If not, do you 
intend to apply for bond? 
I understand that a false statement or answer to any question in 


this affidavit will subject me to penalties for perjury. 


/s/ Joseph Nance 
[ Jurat dated March 29, 1961] 


* * * * 
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QUESTIONS PRESENTED 


1. Where appellant, at a preliminary hearing on a charge of 
robbery, had been identified by an eye-witness as the masked 
robber, and where appellant, after he was informed of his 
rights pursuant to Rule 5, Federal Rules of Criminal Proce- 
dure, asked the witness the following question, “How do you 
know it was me, when I had a handkerchief over my face?”, 
was not the trial court correct in admitting the above question 
as a voluntary admission? 

2. Whether, in the light of all the evidence, there was suf- 
ficient evidence of appellant’s guilt to warrant submission of 
the case to the jury? 

(09) 


Counterstatement of the Case 
a. Government Case. 


Statute and Rule Involved. ..- 
Summary of Argument. 
Argument: 

I. The Trial Court Properly Admitted The Inculpatory Question 
Asked By Appellant At His Preliminary Hearing Before The 
Commissioner As A Voluntary Admission 

A. Appellant’s question to the witness Gardiner consti- 
tuted a clear admission of presence at the scene of 


II. The Alleged Conflicts In The Evidence Constituted Appropriate 
Questions For The Jury Which Were Resolved Against Ap- 
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BRIEF FOR APPELLEE 


COUNTEESTATEMENT OF THE CASE 
a. Government case 


On November 7, 1960, the Roosevelt Hotel at 2101 16th 
Street, Northwest was the object of an armed robbery (J.A. 3). 
At about three o’clock that morning Mr. David C. Gardiner, 
night auditor, was running the audit behind the front desk of 
the hotel with his back to the lobby (J.A.3). Hearing a noise 
like a thump, Mr. Gardiner turned around and saw a colored 
male who had jumped over the counter holding a 36 caliber 
pistol and standing two feet away (J.A. 3, 4). The robber 
had a handkerchief in a triangular shape around the lower part 
of his face from the tip of the nose down (J.A. 4,5). He was 
about 5 feet 10 inches tall wearing a reddish-brown suede 
jacket and no hat (J.A. 5). Mr Gardiner also noticed the 
robber had a sharp bridge in his nose and a smooth complexion 
(J.A. 6, 7). After demanding money and ordering the auditor 
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to keep quiet, the robber reached in the cash drawer and took 
the money in the amount of about $39.00 (J.A. 4). He then 
jumped back over the counter (J.A. 4). At that point, Mar- 
vin Jenkins, the bell-boy, who had heard an outcry from Gardi- 
ner, walked around the desk and saw the robber. The latter 
swung around and aimed the pistol at Jenkins for several 
seconds and then ran down the lobby toward the door leading 
onto 16th Street (J.A. 4, 8,9). Jenkins observed the gunman 
had a white handkerchief tied around the tip of his nose and 
was wearing some kind of a reddish-colored suede jacket and 
a dark pair of pants perhaps blue in color (J.A. 9,10). Both 
the night auditor and the bell-boy swore that the armed robber 
was appellant (J.A. 4, 12). 

Mr. Elisha Williams, a part-time house detective at the hotel, 
saw a person he identified as appellant running through the 
lobby toward the door with a pistol in his right hand and re- 
moving a mask from his face with his left (J.A. 12, 13). Wil- 
liams was standing in an archway between the desk and the 
door when appellant ran past him. When Williams shouted 
for him to halt, appellant turned on him with the gun (J.A. 13). 
Without taking aim, Williams fired once at appellant as he 
paused in the open set of double glass doors (J.A. 13, 15, 16). 
At this point, the mask was all of the way off of appellant’s 
face (J.A. 14). At the detective’s shot, appellant appeared to 
jump or fall against the doors and then continued through onto 
16th Street (J.A. 13, 16, 21). The witness followed, shouted 
halt again and then fired another shot at appellant who slipped 
on the wet pavement, returned a shot and then ran east on 
V Street toward 15th Street (J.A. 18). At the time of this 
robbery, Williams also stated that appellant was wearing 4 
rust-colored suede jacket (J.A. 14). 

Williams also testified that, prior to the time he saw appel- 
lant running out of the lobby, he noticed another man acting 
im an unusual manner in the lobby. This individual was stand- 
ing in the front section of the lobby peering over a glass parti- 
tion towards the main desk. He left the hotel a few steps ahead 
of appellant, opening the outer set of glass doors as appellant 
passed through the inner set. Both he and appellant ran 
south toward V Street (J.A. 14, 15). Prior to appellant’s ar- 
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rest, Williams identified the other man as a person named 
“Chico” Jones (J.A. 19). 

Cecelia Jones testified that she overheard a conversation 
between her husband, Charles M. Jones, and appellant some 
time in October of 1960 (J.A. 22, 23). She was not sure of 
the exact time since she lacked a clock but estimated it was 
around four or five o’clock in the morning (J.A. 23, 25). Ap- 
pellant told Jones he was thinking about doing a “job” on 
the Roosevelt Hotel and asked Jones if he wanted to go with 
him. According to Mrs. Jones, her husband said, no (J.A. 
23). About half an hour later appellant came back and said 
he had pulled the “job.” He also stated there was nobody in 
the hotel lobby except a bellman sleeping and the man at the 
desk. After he had walked out of the door, appellant said a 
detective fired two shots at him that missed and appellant 
fired back once. On this occasion, appellant was wearing a dark 
shirt, dark pants, red corduroy jacket and a cap (J.A. 23, 24). 

On November 26, 1960, Officer Louis Blancato of the Rob- 
bery Squad arrested appellant shortly after 6 a.m. at his home 
at 73 Tuckerman Street, N.W. (J.A. 21, 22). When the officer 
questioned appellant about the robbery, appellant laughed 
(Tr. 60). 

Between 9 and 9:30 o’clock that morning Mr. Williams, the 
hotel detective, attended a line-up at the Robbery Squad 
office (J.A. 17, 18). In the line-up there were eleven colored 
males. Williams identified appellant as the person who robbed 
the hotel on November 7 (J.A. 26, 27). 

On December 8, 1960, appellant appeared before the United 
States Commissioner for preliminary hearing (J.A. 27). The 
Commissioner explained to appellant his right not to answer 
questions, his right to counsel and his right to ask questions at 
the hearing (J.A. 27, 44). After the night auditor, Mr. Gard- 
iner had testified, appellant exercised his right to examine the 
witness. In the course of this examination, he asked the follow- 
ing question, “How do you know it was me, when I had a 
handkerchief over my face” (J.A. 29). Over the objection of 
appellant, this was introduced into evidence at the trial as an 
admission. 
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b. Appellant’s case 


Appellant testified that on the night of November 6 and the 
morning of November 7, 1960, he spent the night at his sister’s 
house at. 3747 Minnesota Avenue (J.A. 38). He denied any 
knowledge of the robbery at the Roosevelt Hotel but admitted 
he was acquainted with Mrs. Cecelia Jones (J.A. 37,39). Ac- 
cording to appellant he was placed in line-up with about 25 
other persons after his arrest and that the hotel detective Wil- 
liams was not able to identify anyone until a police officer 
pointed at appellant (J.A. 39). It was also appellant’s testi- 
mony that on the morning of his arrest he had a clear recollec- 
tion of spending November 7 with his sister but he never told 
any police officer about it (J.A. 44). Appellant further ad- 
mitted that at his preliminary hearing he understood that he 
had a right to counsel, that he had a right to ask questions and 
that he could not be compelled to answer questions himself (J. 
A. 44). He denied, however, that he asked Gardiner the ques- 
tion in the form recalled by Officer Herring (J.A. 44). 

One Evelyn Mills stated that she was appellant’s sister and 
that appellant spent the morning of November 7 at her house 
and then went to work at 7:30 a.m. (J.A. 34, 35). The witness 
admitted, however, that although she knew of appellant’s arrest 
on November 26, 1960 (two and one-half months prior to the 
trial), she never told the police about it (J-A. 36). 

One Albert Lucero, who, at the time of the trial was under 
commitment at St. Elizabeth’s Hospital for 90 days’ observa- 
tion, testified that, on or about November 22, 1960, he over- 
heard the witness Gardiner state that the person who robbed 
him was @ “nigger” and that he could not tell them apart (J.A. 
30, 33). According to Lucero, Gardiner further stated the 
guard at the hotel shot the robber at he ran out the door and 
they found blood (J-A. 33). 


c. Rebuttal 


Mr. Gardiner took the stand in rebuttal and denied he had 
made the above statements (J.A. 45, 46). Officer Herring also 
resumed the stand and testified that the witness Williams 
identified appellant at an eleven-man line-up without any hesi- 
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tation whatever and without any officer having to point him 
out (J.A. 47). 
d. Procedural history 


In an indictment filed December 22, 1960, appellant was 
charged with robbery (J.A. 1). On December 30, 1960, he 
pleaded not guilty (J.A. 1). After a trial by jury, appellant 
was found guilty as charged on February 14, 1961 (J.A. 56). 
On-March 27, 1961, appellant was sentenced to serve a term of 
imprisonment of from five to fifteen years (J.A.57). This ap- 
peal in forma pauperis followed. 


STATUTE AND RULE INVOLVED 


D.C. Code, Title 22, Section 2901—Robbery: 

Whoever by force or violence, whether against resist- 
ance or by sudden or stealthy seizure or snatching, or 
by putting in fear, shall take from the person or immedi- 
ate actual possession of another anything of value, is 
guilty of robbery, and any person convicted thereof shall 
suffer imprisonment for not less than six months nor 
more than fifteen years. 

Rules 5(b) and 5 (c) Federal Rules of Criminal Procedure: 

(b) Statement by the Commissioner. The commis- 
sioner shall inform the defendant of the complaint 
against him, of his right to retain counsel and of his right 
to have a preliminary examination. He shall also inform 
the defendant that he is not required to make a state- 
ment and that any statement made by him may be used 
against him. The commissioner shall allow the defend- 
ant reasonable time and opportunity to consult counsel 
and shall admit the defendant to bail as provided in these 
rules. 

({c) Preliminary Examination. The defendant shall 
not be called upon to plead. If the defendant waives 

imi examination, the commissioner shall forth- 


preliminary 

with hold him to answer in the district court. If the 
defendant does not waive examination, the commis- 
sioner shall hear the evidence within a reasonable time. 
The defendant may cross-examine witnesses against him 
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and may introduce evidence in his own behalf. If from 
the evidence it appears to the commissioner that there is 
probable cause to believe that an offense has been com- 
mitted and that the defendant has committed it, the 
commissioner shall forthwith hold him to answer in the 
district court; otherwise the commissioner shall dis- 
chargehim. The commissioner shall admit the defend- 
ant to bail as provided in these rules. After concluding 
the proceeding the commissioner shall transmit forth- 
with to the clerk of the district court all papers in the 
proceeding and any bail taken by him. 


SUMMARY OF ARGUMENT 


On November 7, 1960, the Roosevelt, Hotel was robbed by a 
masked bandit who was later identified by the witnesses as 
having been the appellant. At the preliminary hearing before 
the U.S. Commissioner the night auditor from whom the money 
was taken took the stand and identified appellant as the rob- 
ber. Appellant, after being informed by the Commissioner 
that he had a right to counsel, that he had a right to make a 


statement, ask questions or remain silent asked the witness 
“Flow do you know it was me, when I had a handkerchief over 
my face?” Over appellant’s objection this was introduced as 
an admission at the trial. Appellant argues this was error since 
the question does not imply an admission and was not volun- 
tarily made. This contention is without merit. As the gram- 
matical form of the question indicates, appellant clearly im- 
plied that he was the masked robber. There is no hypothetical 
sense involved. Furthermore, appellant was aware of his rights 
and volunteered to ask questions. Nothing in the record indi- 
cates the operation of duress, coercion, or hope of reward. In 
the absence of these factors, the law presumes that a statement 
was voluntarily made. The fact that appellant may have said 
more than he had intended to say does not make the statement 
involuntary as a matter of law. Therefore, the trial court prop- 
erly admitted the statement as an admission. 

Furthermore, there were three eye-witnesses who swore they 
could identify appellant and evidence of two admissions. Ap- 
pellant introduced evidence in an effort to weaken the force 
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of the prosecution’s case. Where the evidence conflicts, the 
jury has the duty of resolving the issues. Here the jury chose 
to believe the government’s evidence. Their findings should 
not be disturbed on appeal. 


ARGUMENT 
I 


The trial court properly admitted the inculpatory question 
asked by appellant at his preliminary hearing before the 
Commissioner as a voluntary admission 
a. Appellant’s question to the witness Gardiner constituted a clear 

admission of presence at the scene of the robbery 
On December 8, 1960, appellant appeared before the United 

States Commissioner for the District of Columbia for a pre- 

liminary hearing as to the instant charge of robbery. After 

being warned of his rights, appellant nevertheless chose to cross- 
examine the witness Gardiner, the auditor at the Roosevelt, 

Hotel, after the witness testified he could identify appellant as 

the person who had robbed him. In an apparent effort to de- 

molish the identification of the witness, appellant was heard 


to ask the following question: “How do you know it was me, 
when I had a handkerchief over my face?” (J.A. 29). Ap- 
tement cannot be construed 


tention is obviously wrong. 

To arrive at the only fair construction of these words, there 
is no need of speculation or guess work. There is nothing hypo- 
thetical, conditional or supposititious in it. All three of the 

_pronouns referring to the person observed by Gardiner (me, I, 
my) are stated in the first person. An example apart from this 
case makes plain the natural purport of the words. Let us sup- 
pose that Smith should say to Jones: “I saw you at the last 
Bar Association meeting.” Jones then replies; “How did you 
see me there, when I was out of town?” From Jones’ answer, 
Smith would necessarily infer that Jones was telling him he 
was out of town at the time of the last Bar Association meeting. 
"Furthermore, if Jones should later remark that he was sick in 
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bed at home that night, Smith would immediately notice the 
contradiction between the two statements. Thus the first 
statement, though cast in the form of a question, necessarily 
implies the declarative utterance: “T was out of town.” There 
would be no question to the ordinary mind as to whether Jones 
was hypothesizing a visit out of town or conditionally assert- 
ing a state of affairs contrary to fact. Nor would the listener 
infer that Jones was talking about someone other than himself. 
Thus, in the instant case, appellant was attempting to show 
that the identification of himself at the scene was impossible, as 
he believed, because he had a handkerchief over his face. To 
refute the possibility of identification, appellant points out 
that he was masked. Of course, it would have been more con- 
sistent with his defense at trial if he had said: ‘How do you 
know it was me, when I was at my sister’s house?” Appellant, 
however, chose to challenge Gardiner’s testimony by indicat- 
ing that the fact he had a mask on made that identification im- 
possible. Unfortunately for appellant, the cat was out of the 
bag. We submit it cannot be put back in by a strained inter- 
pretation of every-day language. 


b. The inculpatory statement constituted a voluntary admission 


Appellant’s next attack is upon the alleged involuntary na- 
ture of the inculpatory question asked by appellant. This 
argument is clearly unwarranted and based upon the false 
assumption that, in the eyes of the law, “deliberate” and “vol- 
untary” have an identical meaning with respect to admissions." 
Appellant assumes that appellant asked the question without 
thinking, and then reasons that the law would necessarily clas- 
sify that question as “involuntary.” The fact that appellant 


2The two terms may be compared as generally signifying that which 
is done, made or said of one’s own free will, and not by compulsion or 
coercion. However, as pointed out in Webster's Dictionary of Synonyms, 
(G. & C. Merriam Co. 1942) at page 876-877, “voluntary” * * * often im- 
plies not only freedom from constraint, but freedom from the control of 
any influences that might suggest, prompt, or incite action: it does not 
necessarily imply that these influences have not been operative, but it 
usually suggests that the decision is the result of one’s free choice.” On 
the other hand, “deliberate * * * adds the implication of full knowledge 
or fall consciousness of the nature of one’s intended act and a decision 
to go ahead in spite of such knowledge or consciousness.” 
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might not have asked the question at all, or might have phrased 
it differently, if he had thought about it carefully or consulted 
with an attorney does not make it legally involuntary. “The 
aim of the rule that a confession is inadmissible unless it was 
voluntarily made is to exclude false evidence.” Lisenba v. 
California, 314 US. 219, 236 (1941). After a review of the 
authorities, the Supreme Court in Bram v. United States, 168 
U.S.532, 549 (1897) stated: 

The rule is not that in order to render a statement 
admissible the proof must be adequate to establish that 
the particular communications contained in a statement 
were voluntarily made, but it must be sufficient to es- 
tablish that the making of the statement was voluntary ; 
that is to say, that from the causes, which the law treats 
as legally sufficient to engender in the mind of the ac- 
cused hope or fear in respect to the crime charged the 
accused was not involuntarily impelled to make a state- 
ment, when but for the improper influences he would 
have remained silent. [Emphasis supplied.] 

‘Thus, an inculpatory statement made at a preliminary exami- 
nation is clearly admissible if no coercion, duress or hope of 
reward brought about the statement. West v. State, 24 Ariz 
237, 208 P. 412 (1922). Similarly evidence is proper that an 
accused admitted to the Commissioner that he had shot the 
deceased but denied premeditation in a voluntary effort to 
free himself from a first degree murder charge. Mumforde v. 
United States, 76 U.S. App. D.C. 107, 130 F. 2d 411, 414 (1942) 
cert. den. 317 U.S. 656 (1942). In the case at bar, appellant 
admitted that he had been informed by the Commissioner of 
his right to counsel, of his right to remain silent and of his 
right to ask questions of the witnesses (J.A. 44). With these 
rights in mind, appellant nevertheless made bold to cross-ex- 
amine Gardiner in order to destroy his testimony identifying 
appellant. In so doing, appellant phrased his question in such 
a way that he clearly admitted being the masked bandit who 
robbed the hotel. Such a question, necessarily implying, as it 
does, & consciousness of guilt, was properly admitted. C7. 
Beck v. United States, 78 US. App. D.C. 10, 140 F. 2d 169, 179 
(1943). There is not the slightest evidence that appellant was 
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motivated by fear or hope of reward when he decided to get 
up and cross-examine Gardiner. The asking of the question, 
therefore, was voluntary within the definition in Bram v. 
United States, supra. 

The fact that appellant was in unfamiliar surroundings 
which might be productive of nervousness does not make the 
statement involuntary. Cf. Morton v. United States, 79 US. 
App. D.C. 329, 147 F. 2d 28, 31 (1945) cert. den. 324 US. 875 
(1945). Far more agitating circumstances have been held in- 
sufficient to render statements to a magistrate inadmissible. 
Thus in Wilson v. United States, 162 U.S. 613, 623 (1896), the 
Supreme Court held that neither the fact that the accused had 
been manacled nor the presence of mob excitement makes 
statements involuntary as a matter of law. That Court also 
held admissible inculpatory statements made by an accused 
under threat of imprisonment in answer to questions by a 
Marshal after the accused voluntarily, though without coun- 
sel and without instruction by the Commissioner, had taken 
the stand at his preliminary hearing. Powers v. United States, 
223 U.S. 303 (1912). Here appellant admits he knew his 
rights. Furthermore, appellant was not asked to make a state- 
ment nor was he questioned by anyone. Thus, there was no 
pressure upon him to say anything at all. If the surrounding 
circumstances had any natural effect upon appellant’s freedom 
of choice it would have been to keep quiet and say nothing, 
With some degree of self-possession and coolness, however, ap- 
pellant was not content with merely making a statement but 
took it into his head to try his hand at cross-examination. He 
should not be heard to complain now if his lawyering got him 
into trouble. His conduct surely belies involuntariness. Cf. 
Lisenbav. California, 314 U.S. 219, 241 (1941). 

Appellant, however, would have it that the form of appel- 
lant’s question was the product of the unusual circumstances 
of the hearing and that appellant really intended his question 
to be purely hypothetical. This is immaterial. Since the act 
of questioning was voluntary, an assumed slip would not be- 
come legally involuntary so as to preclude its use as evidence. 
A well-known occurrence in the field of criminal investigation 
illustrates the point. If a police officer informs a suspect 


merely that a person was dead and the suspect inquires where 
was he stabbed (this being the mode of death), this slip would 
logically be some evidence of guilty knowledge? No sound 
reason has been given by appellant why relevant evidence of 
this kind should be excluded from the jury. Since, therefore, 
appellant volunteered to question the witness in the first 
place, statements against his interest contained in those ques- 
tions are properly admitted against him at his trial. Cf. White 
v. United States, 200 F. 2d 509 (5th Cir. 1952) ; State v. Thomas: 
7% Ariz. 52, 275 P. 2d 408 (1954). 


Il 


The alleged conflicts in the evidence constituted appropriate. 
questions for the jury which were resolved against appel- 
lant 


Appellant in his brief sets forth an extensive review of the 
evidence and argues that the record fails to contain sufficient 
evidence to sustain the verdict of guilty. This is clearly er- 
roneous. Williams, the part-time hotel detective, testified that 
he saw appellant about six feet away from him as appellant 
turned toward him with the mask all the way off his face (J.A. 


14). The government’s evidence also indicated that on No- 
vember 26, 1960, Williams, without any prompting from any- 
one, identified appellant as he stood in a line-up with eleven 
colored males (J.A. 26, 27,47). The bell-boy Jenkins saw the 
robber for several seconds after the robber had jumped over the 
counter and swore that he could identify appellant as the rob- 
ber (J.A. 9, 10, 12). Gardiner, the night auditor, observed the 


* It is possible that these accidental “slips” may be, under some conditions, 
as reliable as planned utterances. As one authority explains the phenome- 
non: “The speaker had determined not to convert the idea into speech 
and then it happens that he makes a slip of the tongue; that fs to say, the 
tendency which is debarred from expression asserts itself against his will 
and gains utterance, either by altering the expression of the intention per- 
mitted by him, or by mingling with it, or actually by setting itself in place 
of it.” Freud, General Introduction to Psycho-Analysis, Fourth Lecture: 
ag translated in Major Works of Sigmund Freud, Encyclopedia Brittanica, 
Inc. 1952 at page 469. If this be the true cause of slips of the tongue, then 
their probative value may be considerable. 
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‘robber from two feet away while the robber was behind the 
counter taking the money (J.-A. 3, 4). He, too, swore that 
-appellant was the robber (J.A.4). Each of the three witnesses 
.agreed substantially in their account of what the robber was 
wearing (J.A. 5, 10,14). In addition, Mrs. Jones, the wife of 
“Chico” Jones, stated that, at a time she could not specify 
in the month of October, she recalled that appellant admitted 
robbing the Roosevelt Hotel (J:A. 23, 24). Furthermore, ap- 
pellant, in attempting to cross-examine Gardiner before the 
‘Commissioner, asked: “How do you know ‘it was me, when I 
had a handkerchief over my face?” (J.A. 29). : 

Appellant, on the other hand, produced testimony tending 
to conflict with that of the government. Appellant denied 
his guilt and denied asking the inculpatory question before the 
Commissioner (J.A. 38, 44). Appellant’s sister attempted to 
supply an alibi for appellant on the morning of the crime (J.A. 
34, 35). The witness Lucero claimed that Gardiner stated on 
November 12, 1960, that he could not identify the robber (J.A. 
30, 33). Gardiner swore he did not make that statement 
(J.A. 45, 46). 

This brief summary of the evidence for and against appellant 
-clearly reveals the presence of questions which the jury tradi- 
tionally must resolve. The jury chose to believe the evidence 
presented by the government. Taking the view of the evi- 
-dence most favorable to the Government, and giving full play 
to the right of the jury to determine credibility, weigh the evi- 
‘dence, and draw justifiable inferences of fact, a reasonable 
man might fairly conclude appellant was guilty of robbery. 
Glasser v. United States, 315 U.S. 60 (1942). Since the evi- 
-dence reasonably viewed admits of either an acquittal or con- 
viction, the trial court correctly denied appellant’s motions for 
judgment of acquittal and left the decison to the jury. Curley 
-v. United States, 81 U.S. App. D.C. 389, 160 F. 2d 229 (1947) 
cert. denied, 331 U.S. 837. 
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CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the- 
District Court be affirmed. 
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United States Attorney. 
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